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(i) 


QUESTIONS PRESENTED 
I 
Whether, in a personal injury case, the 
defendant tortfeasor may state in his opening 
statement to the jury that the injured plaintiff 
actually was paid while off work as a result of 


his injuries despite the collateral source rule 


as laid down by this Court in Hudson v. Lazarus, 


95 U.S. App. D.C. 16, 207 F.2d 344. 


II 

Whether, in a personal injury case, where 
there is no evidence of malingering, exaggera- 
tion, lack of causal connection of injury to acci- 
dent, or prolongation of absence from work, it is 
prejudicial error under the principle of Hudson 
y. Lazarus, supra, for the court to allow the 
defendant to inquire on cross-examination of the 
plaintiff whether he forfeited sick leave and to 


comment thereon in closing argument. 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Trial Court Erred In Not Granting Appellants' 
Motion For A Mistrial Because Of Appellee's 
Counsel's Remarks In Opening Statement Stating That 
Although Male Appellant Lost Time From Work, He 
Did Not Lose Any Pay - 


The Trial Court, Having Failed To Grant Appellants' 
Motion For Mistrial, Erred In Refusing And Not 
Giving An Immediate Admonishment Or Immediate 
Curative Instruction To The Jury 


The Trial Court Erred In Permitting Appellee's 
Counsel, On Cross-Examination Of Male Appellant, 
To Pursue The Fact Of Male Appellant's Use Of 
Accumulated Sick Leave While Disabled And To 
Comment Thereon In Closing Argument 


CONCLUSION 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Petition for the allowance of an appeal was filed on December 2, 
1959 (JA 40), and was granted by this Court on February 12, 1960 
(JA 41). The jurisdiction of the Court is invoked under Section 773 
of Title 11 of the District of Columbia Code (1951 Edition). 


STATEMENT OF THE CASE 


This suit was instituted by the appellants, Bernard J. Ridilla and 
Shirley Ridilla (plaintiffs below) for personal injuries sustained by 
male appellant in an automobile accident on January 9, 1958, in the 


District of Columbia! (Female appellant sued for loss of society, 


consortium and services of her husband as a result of said injuries.) 


Appellant was at a stop behind appellee's (defendant below) car 
when appellee backed his car into the front of appellant's car. Appellee 
admitted the collision, denied his own negligence and alleged sole or 
contributory negligence on the part of male appellant. The case was 
tried and jury returned a verdict for appellee (JA 3-33). 


Counsel for appellee on opening statement made the following 
observation: "You will find from the evidence that though he lost time 
from work, you will find that he did not have to lose any pay" (JA 4). 


Counsel for appellants immediately objected to this, moved for a 
mistrial and at the bench conference stated that the fact that male 
appellant did not lose any money was inadmissible under the doctrine 
of Hudson v. Lazarus, 95 U.S. App. D.C. 16,217 F.2d 344. Defense 
counsel indicated that his purpose in disclosing receipt of this benefit 
of continued salary was to show "how easy it is for a person who has 
sick leave accumulated, when they wish to build up their claim, to just 
sit at home and take the time off.'" The motion for mistrial was over- 


ruled, and no instruction was given to the jury at that time (JA 5). 


Appellee's counsel thereupon continued his opening statement and 
expanded on his earlier disclosure (JA 5). 


Male appellant testified as to his physical condition following the 
accident, as well as the physical damage done to his vehicle and presented 
a repair estimate. On cross-examination, defense counsel again pursued 
the fact appellant was paid while on sick leave. The same objection was 
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made by appellant as was made on opening statement prior to the 

motion for mistrial and again overruled. Again, no admonishment or 
instruction either by way of explanation, restriction or limitation was 
given the jury by the Court (JA 5, 6). 


In support of appellant's claim, two medical doctors testified as 
to his condition. Dr. J. Blaine Harrell, Police and Fire Clinic doctor, 
gave the history as related to him by appellant (JA 9), and his physical 
findings made on examination on January 10, 1958, the day following the 
accident. The physical findings were that the head could not be rotated 
in any direction and that lateral motion as well as forward and backward 
motion of the head was limited. The diagnosis was "rather severe muscle 
spasm following a whiplash-type injury to the neck” (JA 9, 10). Dr. Har- 
rell further testified that "objective symptoms" were present and that he 
placed appellant on sick leave (JA 10). 


During Dr. Harrell's testimony he recited that he had seen appel- 
lant on occasions not marked down in his records and on the records 
"I saw him on the 12th, 15th, 27th, 31st of January” (JA 13). | Appellant 
returned to work on February 4, 1958 (JA 14). 


Dr. Harrell's notes for the 15th of January, 1958, showed that 
appellant was sent to Emergency Hospital for cervical traction, and he 
explained the purpose and function therefor (JA 13, 14). As late as 
January 27, 1958, Dr. Harrell's notes indicated an objective symptom 
(muscle spasm) (JA 14). 


| 
Because of the nature of the injuries, Dr. Harrell sent) appellant 


to Dr. Hugo V. Rizzoli, eminent neurosurgeon, who concurred in Dr. 
Harrell's diagnoses and recommended further treatment (JA 14). Dr. 
Rizzoli saw appellant on January 21, 1958 (JA 20-26). 


Appellant continued to go to the Police and Fire Clinic for treat- 
ment after he returned to work on February 4, 1958, and concluded treat- 
ment on March 7, 1958 (JA 14). Dr. Harrell's prognosis was "good" 
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inasmuch as appellant had responded rapidly following his very severe 
injury (JA 15). Cavsal connection was established by way of a hypo- 
thetical question (JA 15). 


Dr. Hugo V. Rizzoli examined appellant on January 21, 1958, and 
at the trial testified as to his findings (JA 20-22). He related the injury 
to the accident (JA 22, 23) and testified that the unexpectedness of the 
impact was an important aspect of this type of injury (JA 23). He 


advised continuation of treatment (JA 24). 


The cross-examination of Dr. Rizzoli disclosed that the narrowing 
of interspaces, as shown on x-rays interpreted and read by Dr. Rizzoli, 
was an indication of the severity of the injury and in his opinion was not 
pre-existing because of lack of arthritic changes (JA 25). The x-rays 
also showed loss of the normal curvature of the spine, indicating muscle 
spasm (JA 21-23). 


There was no testimony to support appellee's contention that 
appellant took time off for any reason other than because of his injuries. 
Appellee offered no medical testimony, or other evidence, that appellant 
was able to work while off duty. 


The original objection to the introduction of any evidence of the 
use of sick leave was renewed by appellant at the time of the framing 
of the instructions (JA 7) and again was made following the charge to 
the jury (JA 32). 


From a verdict and judgment for the appellee, an appeal to the 
Municipal Court of Appeals was taken. In affirming the verdict, that 
Court held that the statement of counsel that time lost from work was 
not due solely to injuries received in the accident, but that such time 
was taken because the plaintiff had accumulated sick leave, was proper 
and admissible. The Court further stated that comments to the jury in 
that respect are proper but "only if the remarks were employed in the 
same restricted sense as the evidence." The Court noted, however, 
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that caution must be exercised as the danger of prejudice is| obviously 
much greater if the comment is made in the opening statement (JA 38). 
Despite this recognition of the great prejudice which may flow from dis- 


closure of payment from a collateral source and consequently of the 
need for caution, the Municipal Court of Appeals approved the statement 


and comment without any evidence to support the same. 


STATEMENT OF POINTS 
I 


The trial court erred in not granting appellant's motion for a 
mistrial because of appellee's counsel's remarks in opening statement 
stating that although male appellant lost time from work, he did not 


lose any pay. 
I 


The trial court, having failed to grant appellants’ motion for 
mistrial, erred in refusing and not giving an immediate admonishment 
or immediate curative instruction to the jury. 


Ol 


The trial court erred in permitting appellee's counsel, on cross- 
examination of male appellant, to pursue the fact of male appellant's 
use of accumulated sick leave while disabled. The trial court further 
erred in permitting counsel for appellee to argue in his closing argu- 
ment to the jury that male appellant stayed off work because he had 
accumulated sick leave, thereby increasing his damages to make his 
injury look more serious than it was when there was no evidence to 
substantiate this argument other than the mere use of sick leave. 


SUMMARY OF ARGUMENT 
I 


The doctrine known as the collateral source rule is completely 
nullified by permitting the disclosure that appellant did not lose pay 


while absent from work. Coming in the appellee's opening statement, 


the disclosure is not evidence and can only be used to prejudice plain- 

tiff, particularly in the absence of any evidence to support the statement. 
From such a disclosure a jury must infer that the appellant-claimant did 
not in fact sustain the loss he claims and, therefore, is seeking something 
for nothing. This conclusion, or impression, is highly prejudicial to one 
who is entitled under our law to have all benefits received from a collateral 
source. Appellant was entitled to a mistrial. 


Il 


Extra legal statements made by counsel are to be regarded with 
extreme care by trial courts since irreparable prejudice can follow such 
utterances. Prompt instruction and an admonishment by the trial court 
might have foreclosed the prejudice to appellants’ case, but none was 


given. This was error. 
mm 


There was no medical testimony, or any other testimony, to sub- 
stantiate an alleged claim of malingering, exaggeration, lack of causal 
connection of injury to accident, or unnecessary absence from work. To 
use the mere fact that appellant was paid while he was away from work as 
evidence of malingering, as approved by the lower court, is to subvert 
and destroy the collateral source doctrine. The Municipal Court of 
Appeals' decision provides an effective means of evading the clear man- 
date of the collateral source doctrine. That decision fails to consider 
that the proper way to establish a malingering claim is by evidence 
other than mere acceptance of a collateral benefit. 


ARGUMENT 


I 


MOTION FOR A MISTRIAL BECAUSE OF APPELLEE'S COUNSEL'S 
REMARKS IN OPENING STATEMENT STATING THAT ALTHOUGH 
MALE APPELLANT LOST TIME FROM WORK, HE DID NOT LOSE 
ANY PAY 


THE TRIAL COURT ERRED IN NOT GRANTING sLEB'S GOUNEE 


The general rule recognized in this and the majority of jurisdic- 
tions is that a plaintiff's receipt of benefits from a collateral source, 
e.g.,employer, insurance company, gratuity, etc., is not available to a 
defendant in mitigation of damages. Hudson v. Lazarus, 95/U.S. App. 
D.C. 16,217 F.2d 344; Geffen v. Winer, 100 U.S. App. D.C. 286, 244 
F.2d 375; Capital Products v. Romer, 102 U.S. App. D.C. 279, 252 F.2d 
843; Plank v. Summers, 203 Md. 553, 102 A, 20.262. 


It is, therefore, beyond question that a defendant can not introduce 


the fact that an injured party used accumulated sick leave to mitigate 
damages. It follows that the statement of appellee's counsel in his 
opening that even though appellant lost time from work "he |did not have 
to lose any pay" was clearly prejudicial error. On this statement, 
appellant moved for a mistrial. It is appellant's contention that this 
statement created a defect which was in fact incurable. 


In Simpson v. Stein, 52 App. D.C. 137, 284 F.731, this Court 
held that argument to the jury by an attorney is improper if such argu- 
ment was likely to mislead, improperly influence or prejudice the jury 
against one of the parties. 


That the statement of counsel was prejudicial error is supported 
by Louisville & N.R.Co. v. Utz, 299 Ky. 765, 187, S.W. 2d 439, wherein 
the Court held that testimony in respect to accumulated sick leave would, 
as bearing on motive or intent, be without probative value and thus 


immaterial. 
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In that case the trial judge declined to let the appellant (defendant) 
tell the jury that the appellee (plaintiff) had been off work for 46 days 
when he had 44 days accumulated leave. The defense contended that 
this testimony was competent because "it showed the plaintiff's intent 
and motive in laying off and claiming for the lost time after the accident." 
The Kentucky Court sustained the trial court's action in refusing to give 
the defendant any credit on account of the sick leave which was due the 
plaintiff and stated further: 

"And as bearing upon motive or intent, any testimony with 
respect to appellee's accumulated sick leave would have 
been without probative value and immaterial. This being 


so, the lower Court was not in error in making the ruling 
of which appellant now complains." 


To tell a jury of laymen in an opening statement that one claiming 


loss of earnings (which under our law he has a right to do), was in fact 


paid, is to leave with the jury the impression that the plaintiff is seeking 
something to which he is not entitled. In the present case, the jury could 
easily have been prejudiced against the appellants for bringing an action 
in which they claimed as an element of damage the loss of pay which, in 

fact, was not lost. 


Although timely objection was made, no action was taken by the 
trial court to correct the erroneous statement, (assuming it was curable) 
and the impression having been placed in the jurors' minds, appellants’ 
case became tainted with a destructive and most prejudicial poison, 
from which appellants could never recover. A similar situation is the 
case where a plaintiff discloses to the jury the fact of insurance. In 
such a case, a mistrial is ordered, See Radinsky v. Ellis, 83 U.S. App. 
D.C. 172, 167 F.2d 745. 


What constitutes a "collateral source" is succinctly stated in 
4 Restatement of Torts, Section 920, Comment e: 
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"Where a person has been disabled and hence cannot work 
but derives an income during the period of disability from 
a contract of insurance or from a contract of employment 
which requires payment during such period, his income is 
not the result of earnings but of previous contractual | 
arrangements made for his own benefit, not the tortfedsor's." 


This Court specifically applied the rule to the sick leave of a 
police officer in Geffen v. Winer, supra. 


In Owen v. Dixon, et al, 162 Va. 601, 175 S.E. 41, where the trial 
court, over plaintiff's objection, allowed evidence of plaintiff's receipt 
of accident policy benefits, the Court, in reversing a verdict for the 
defendant, stated: 


‘In view of the admission of the evidence relating to the com- 
pensation received by the plaintiff, it is impossible to/deter- 
mine from the verdict whether the jury intended to find that 
plaintiff had been fully compensated or that he was not entitled 
to recover by reason of his primary or contributory negligence. 
We see no reason for drawing a distinction between a case where 
the jury has found for the plaintiff and diminished his damages 
because of compensation received and a finding for a defendant 
in a case where it appears that illegal evidence relating to 
compensation has been admitted. In either case, the financial 
status of the plaintiff is irrelevant." | 


The salutary holding of the Owens case was reaffirmed in the 
recent case of Rayfield v. Lawrence, 253 F.2d 209 (4th Cir. 1958) which 
applied the Owens rule to the receipt of gratuitous medical services by 


a plaintiff. 


The objectionable material in the present case was injected into 
the case prior to the bench conference and thus prior to defense counsel's 
explanation for its use and purposes (JA 4-5). Therefore, at the moment 
the phrase was uttered, only one person in the courtroom knew the 
reason for the use of the patertly wrongful statement - defense counsel. 


Appellants' counsel, the Court and the jury could not be expected 
to speculate as to the meaning of this statement. On its face - which 
was all that was showing to all present (especially the jury) - the state- 
ment of counsel meant that appellants’ losses were not in fact losses 
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because of the continued receipt of pay from the employer. Being 


inadmissible to show mitigation, (Geffen v. Winer, supra) the statement 


could only have served the purpose of prejudicing appellant in the eyes 
of the jury. This was reversible error and entitled appellant to a new 
trial. 


II 


THE TRIAL COURT, HAVING FAILED TO GRANT 
APPELLANTS' MOTION FOR MISTRIAL, ERRED IN 
REFUSING AND NOT GIVING AN IMMEDIATE ADMON- 
ISHMENT OR IMMEDIATE CURATIVE INSTRUCTION 
TO THE JURY 


If the remarks of the appellee with respect to loss of pay did not 
require a mistrial, which, it is submitted, is required, they were suf- 
ficiently prejudicial to have required the Court to instruct the jury to 
disregard and to admonish counsel to refrain from further reference 
to this fact either by way of comment, testimony or argument. The 
failure to admonish or instruct the jury has this notable result: It 
leaves the jury with the impression that counsel's objection is entirely 


without merit. 


Indeed, instructions and admonishments to jurors to disregard 
improper remarks do not always prevent prejudice. In the case of 
Krulewitch v. United States, 336 U.S. 440, 69 S.Ct. 716, 93 L.Ed. 790 
(1949) Mr. Justice Jackson stated: 

"The naive assumption that prejudicial effects can be over- 
come by instructions to the jury, cf. Blumenthal v. United 


States, 332 U.S. 539, 559, all practicing lawyers know to be 
unmitigated fiction." 


Il 


THE TRIAL COURT ERRED IN PERMITTING APPELLEE'S COUNSEL, 
ON CROSS-EXAMINATION OF MALE APPELLANT, TO PURSUE THE 
FACT OF MALE APPELLANT'S USE OF ACCUMULATED SICK LEAVE 
wae DISABLED AND TO COMMENT THEREON IN CLOSING ARGU- 
NT 


On cross-examination, appellant was asked whether or not his 
loss of time was a forfeiture of accumulated sick leave, to which a 
timely objection was overruled (JA 5, 6). Appellee did not pursue the 
subject matter any further. He illicited no admission or fact from 
either of the appellants indicating that the male appellant could have 
returned to work at an earlier date than he did, or, alternatively, that 
his absence from work was protracted due to any cause other than his 
injury (JA 5, 6). 

Doctors Harrell and Rizzoli testified on direct examination, 
uncontradicted on cross-examination, that the injuries suffered were 
caused by the accident (JA 15-23), and Dr. Harrell specifically stated 
that appellant was off duty due to the injuries (JA 14). He further 


testified that appellant continued to receive treatment for about one 
month after he returned to work (JA 15). 


No testimony was adduced from the doctors on cross-examination 
indicating that appellant's injuries were not the cause for appellant's 
remaining away from work (JA 9-26) and appellees introduced no 
medical testimony at all. 


Thus, the only basis to suggest that appellant was malingering 
is the sole fact that he was paid during the time he was away from work. 
If this is a valid basis, the only means a plaintiff would have in prevent- 
ing disclosure of this fact from being made, would be to refuse to accept 
proceeds from a collateral source to which he is legally entitled for fear 
that defense counsel would use this as evidence against him in the trial 
of the case. 
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No such result can be the intendment of the doctrine and the 
proper result was reached in Hellmueller Baking Co. v. Risen, 174 
S.W.2d 134, 295 Ky. 273. There the defendant made an offer of proof 
that the plaintiff had'been paid during his disablement upon the conten- 
tion that "the offered testimony was competent for the purpose of estab- 
lishing malingering on the part of plaintiff for the purpose of drawing 
the governmental compensation." The proof, however, showed that the 
plaintiff wore a Broughton collar made and prescribed by his physician 
and that it was worn only for the time his physician prescribed. The 
offer of this testimony was excluded because the defendant's conclusion 
of malingering was only a surmised or a suspicioned one. In the present 
case appellee also claims malingering without medical support and con- 
cludes that the mere taking of sick leave proves his surmise or sus~ 
picion. The parallel is continued for the defendant in the Hellmueller 
case also agreed that the offered testimony was not admissible for the 
purpose of reducing the plaintiff's recovery. 


In Miller v. Chicago Transit Authority, 3 Il. App. 2d 223, 121 
N.E. 2d 348, the plaintiff was asked if he had changed his way of talking. 
An objection was made and sustained and defendant made a proffer of 
proof that plaintiff talked differently when his deposition was taken. The 
Court held that no effort was made and no proof offered to support the 
statement that counsel could prove his contention. The Court cited 
Goodman v. Checker Taxi Cab, 334 Ill. App. 313, 79 N.E. 2d 632, and 
quoted therefrom as follows: 

‘Innuendoes involved in such questions are sometimes more 
damaging than an effort to prove the impeaching facts. When 


no witness is'offered to impeach plaintiff and, therefore, no 
opportunity for cross examination presented, the prejudicial 


= The danger of improper statements made in closing argument to a jury is 
highlighted by Wilson v. Esch, 346 Ill. App. 466, 105 N.E. 2nd 313, where a 
verdict was returned for the defendant. The improper statement was to the 
effect that the plaintiff was presently in a crippled children's hospital and 
could remain there without expense. The case was reversed and remanded. 
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effect springing from such questions cannot always be over- 
come, and results in an unfair trial to a plaintiff. If, under 
the guise and pretense of laying a foundation for impeach- 
ment, a plaintiff could be asked such questions that would 
affect her credibility. . . and no proof made or offered, 
when there is a denial of the fact. . . such type of cross 
examination, if approved, could succeed in defeating many 


a meritorious cause. 
* * * 


We cannot place our stamp of approval upon such trial 
practice. It does not result in a fair trial according to 
settled standards, and a verdict so obtained should not 
be permitted to stand.” 
In Sinovich v. Erie Railroad Co.; 230 F.2d 658 (3rd Cir. 1959) 
the plaintiff workman sued the defendant railroad under the Federal 
Employer's Liability Act for injuries suffered. Plaintiff was asked 
on cross-examination whether he was on a pension. There was an 
objection which was sustained and the Court instructed the jury that 
the plaintiff had been retired and that-this fact could not be used in 
mitigation of damages. The last witness of defendant was a|doctor 
who gave the history given to him by plaintiff and that plaintiff told 
him that he was now- receiving a pension from the Erie Railroad. 


In reversing the case, the Court stated that it could not under- 


stand the purpose of the question asked plaintiff on cross-examination. 
| 


It went on to say: 


"It is therefore difficult to understand the purpose of the 
query unless it was to convey to the jury that plaintiff 
had in fact been pensioned off by the railroad for dis- 
ability even though his major trouble was in nowise 
attributable to the accident." 

The railroad attempted to dispose of the doctor's testimony on 
the grounds that it had come into the case after the Court had instructed 
the jury that retirement benefits were not to be construed in mitigation 


of damages. 
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In reply to this, the Court went on: 


"| | he was permitted to inject the forbidden preju- 
dicial material once more into the trial. It had originally 
appeared over plaintiff's objection, It had no rightful place 
in the issues and there was no legitimate excuse for dragging 
it in. It was harmful of itself and made much more so by its 
repetition as coming from the plaintiff. 
* * * 


We think that the whole situation resulted in bringing and 
keeping before the jury the harmful mis-statement that the 
plaintiff was receiving a pension from the defendant. The 
effect of this, though it cannot be measured precisely, can 
be seen in the sum awarded." 
The opinion of the Municipal Court of Appeals is in conflict with 
two decisions of the highest court of Kentucky, Louisville & N.R.Co. v. 
Utz, supra; Hellmueller Baking Co. v. Risen, supra, as well as a deci- 
sion of the highest court of Virginia, Owen v. Dixon, supra. In the Owen 
case, where the trial court allowed evidence of plaintiff's receipt of 
accident policy benefits, the court in holding such evidence objectionable, 
succinctly pointed out the rationale for the collateral source rule: 
"General rule is that the admission of evidence that the 
plaintiff, in a personal injury action has been compensated 
in whole or in part by the receipt of beneficial insurance, is 
prejudicial error. The reason for the rule is that a wrong- 
doer must compensate the injured party for the injury he had 
committed, without any reference to other compensation." 
A consequence which will follow the ruling of the lower court, if 
allowed to stand, will be to penalize a plaintiff because he has annual 
or sick leave or because he has, as a precaution, purchased health and 
accident insurance, or has taken advantage of any benefits to which he 
might be entitled from a collateral source, for, as was done by the 
defendant in the present case, counsel will be permitted to argue that 
because of such benefits he has exaggerated his claim. If the lower 
court's opinion is correct, this can be accomplished by the simple 
device of merely asking the plaintiff if he has obtained any benefits 
from a collateral source, whether wages or medical or hospital benefits, 
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and from such admission, then argue to the jury that since plaintiff was 
being paid his salary while off work or had his hospital bill paid for him 
by some other person, plaintiff has taken more leave or obtained more 
medical attention than was necessary, leaving the strong impression 
with the jury that the plaintiff is attempting to get something for nothing 
or to collect twice for the same thing. The facts of the present case 
present the best example of using such device to the great prejudice of 
a plaintiff. The collateral source rule set forth by this Court has been 
turned into a weapon of prejudice by the lower court. 


The importance and danger of the Municipal Court of Appeals 
opinion received prompt notice in a publication of national circulation, 


In its analysis of the decision, the Personal Injury Actions-Defense- 
Damages Newsletter, (Vol. 2, No. 22, January 18, 1960) commented: 


‘While the instant plaintiff testified or admitted on cross- 
examination that he had received accumulated sick pay, 
this alone is not evidence that he was malingering. Coun- 
sel's statements on opening were surely not evidence. 
Defendant should be required to introduce medical testi- 
mony that plaintiff could have returned to work sooner 
than he did. Moving pictures showing plaintiff engaged 
in strenuous activities. . . during time of claimed | 
inability to work might also serve the same purpose. 
Instructing the jury that defendant is not entitled to a 
gation because of payment of sick leave, as a practic 
matter, does not overcome the effect of the jury knowing 
aboutit. . ." 


CONCLUSION 


For all of the foregoing reasons, appellants respectfully submit 
that the judgment of the lower court should be reversed. 


Respectfully submitted, 


BERNARD MARGOLIUS 
RALPH H. DECKELBAUM 
BEN GREENSPOON 
1060 Vermont Avenue, N.W. 
Washington, D.C. 
Attorneys for Appellants 
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[Filed August 26, 1958] 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
Civil Division 
BERNARD J. RIDILLA 
7314 Roxbury Court 
Hyattsville, Maryland 
and 
SHIRLEY RIDILLA 
7314 Roxbury Court 
Hyattsville, Maryland 


Plaintiff 


Civil Action No. M26514-'58 


vs. 


JAMES A. KERNS 
613 Hamlin Street, N. E. 
Washington, D. C. 


ee dt at ed at et et ee ee ee ee et 


Defendant ) 


COMPLAINT FOR NEGLIGENCE 
1. This court has jurisdiction in this cause of action by reason of 
the fact that the amount in controversy does not exceed Three Thousand 
($3, 000. 00) Dollars. | 
2. Onor about January 9, 1958, at or near Riggs Road and 1st 
Place, N. E., Washington, D. C., a motor vehicle owned and operated 
by the plaintiff Bernard Ridilla, on 1st Place, N. E., was at a stop be- 
hind a motor vehicle owned and operated by the defendant J ames A. 
Kerns, when said defendant did then and there back his vehicle into that 
of plaintiff Bernard Ridilla. 
3. Said accident was caused by the negligent, careless and reck- 
less operation of the defendant's motor vehicle and by the violation of 
the traffic rules and regulations of the District of Columbia then and 
there in full force and effect. 
4. Asa result of the negligence of the defendant aforesaid, plain- 
tiff Bernard Ridilla suffered personal injuries in and to his head, neck, 
body and nervous system, all of which has caused him severe pain and 
suffering and mental anguish. By reason of the injuries sustained, said 
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plaintiff was required to receive and to incur expenses for medical 
services and was prevented from carrying on his employment for a 
period of time, and suffered other losses and expenses in connection 
therewith. 

5. Plaintiff Shirley Ridilla is and at all times herein mentioned, 
has been the wife of plaintiff Bernard Ridilla, and sues for loss of 
services, society and consortium of her husband, all as a result of the 
aforesaid negligence. 

WHEREFORE, the premises considered: 

1. Plaintiff Bernard Ridilla demands judgment against the de- 
fendant in the amount of Three Thousand ($3, 000. 00) Dollars, plus costs. 

2. Plaintiff Shirley Ridilla demands judgment against the defend- 
ant in the amount of Three Thousand ($3, 000. 00) Dollars, plus costs. 

/s/ Bernard Margolius 
Ralph H. Deckelbaum 


Ben Greenspoon 

Attorneys for Plaintiffs 

1000 Vermont Avenue, N. W. 
Washington, D. C. 


[Handwritten - Plaintiff demands trial by jury] 


[Filed September 10, 1958] 


ANSWER 
First Defense 
The Complaint fails to state a claim against the defendant upon 
which relief may be granted. 
Second Defense 
1. The defendant admits the occurrence of a collision at the 
time and place alleged in paragraph 2 of the Complaint but denies the 
remaining allegations therein. 
2. The defendant denies the allegations contained in paragraph 
3 of the Complaint. 
3. The defendant does not have sufficient information and belief 
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to either affirm or deny the allegations contained in paragraphs 4 and 
5 of the Complaint and therefore requires strict proof thereof. 
Third Defense 
If the plaintiff was injured and damaged as alleged, said injuries 
and damages were the result of the sole or contributory negligence of 
plaintiff Bernard J. Ridilla. 
WHEREFORE, the defendant prays that the Complaint be dis- 
missed with costs against the plaintiffs. 
FROST & TOWERS, 


By: /s/ John A. Beck 
605 Southern Building 
Washington 5, D. C. 
Attorneys for Defendant 


MAILING CERTIFICATE 
A copy of the foregoing Answer was mailed, postage prepaid, to 


Messrs. Bernard Margolius, Ralph H. Deckelbaum and Ben Greenspoon, 
1000 Vermont Avenue, N. W., Washington, D. C., attorneys for plain- 


tiffs, this 5 day of September, 1958. 
FROST & TOWERS, 


By: /s/ John A. Beck 
Attorneys for Defendant 


[Filed April 9, 1959] Civil Action No. M-2651-58 
AGREED STATEMENT OF PROCEEDINGS AND EVIDENCE 


1. The above case was heard by a jury before Honorable J ohn 
Lewis Smith, Jr. on February 6 and 9, 1959. 

2. The case involved a claim by the plaintiff for wissen injuries 
against the defendant sustained in an automobile accident |occurring on 
January 9, 1958 on First Place, N. E. near its intersection with Riggs 
Road, N. E., in Washington, D. C. The plaintiff, an off duty police- 
man at the time of the accident, alleged that the defendant was negligent 
in backing his car into the front part of the plaintiff's car which was at 
a standstill behind the car of the defendant. The defendant admitted the 
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collision and alleged that the accident was caused by the negligence, 
either sole or contributory, of the plaintiff in failing to observe the 
defendant's car moving backward, in failing to give warning of his 
presence or in failing to drive his car to the left of the defendant where 
ample room was available. The case was submitted to the jury after 
appropriate instructions by the Trial J udge and the jury returned a 
verdict for the defendant. 

3. During his opening statement to the jury, counsel for the 
defendant stated that he expected the evidence to show that the plaintiff 
was off work from January 10 to February 3, 1958, and the proceedings 


continued as follows: 


"T think there is considerable question as to whether all of the 
damage that he claims was actually caused by this impact... . 

You will find from the evidence that though he lost time from 
work, you will find that he did not have to lose any pay. 

MR. DECKELBAUM: Your Honor, I object to that. 

THE COURT: We'll cover that at the appropriate time with the 
proper instruction. 

MR. DECKELBAUM: May we approach the bench, your Honor? 

THE COURT: Yes. 

(Thereupon, counsel for both sides approached the bench 
and conferred with the Court, in a low tone of voice, as follows:) 
MOTION FOR A MISTRIAL 

MR. DECKELBAUM: At this time, your Honor, I would like to 

move for a mistrial. It is my contention that the fact that he did not 


actually lose any money is inadmissible to this jury under the holding 


in Hudson v. Lazarus, and all the cases thereunder. It is an actionable 
element of damages and cannot be commented on to the effect that he 
did not actually lose the pay. 

MR. PYNE: Your Honor, I disagree. I will certainly concede 
to the jury and he has an instruction to the effect that he is entitled to 


that damage if the damage was due to this accident. But my point is 


how easy it is for a person who has sick leave accumulated, |when they 
wish to build up their claim, to just sit at home and take the|time off. 

THE COURT: The motion will be overruled. At the proper time 

I'll instruct the jury on the damages. ' 

(Thereupon, counsel for both sides returned to the trial 


table and the proceedings were resumed as follows:) 
MR. PYNE: As I was saying, ladies and gentlemen, he did not 


actually lose pay; he forfeited some sick leave that he had accumulated, 
and the judge will instruct you that if you find that all of that time is due 
to this impact which he is talking about, he is entitled to recover for 
that. I think you will find from the evidence that all this time was not 
essential to the injury that he has claimed to have sustained. 
I think that when you have heard all the evidence in this case, you 
will find two things: one, that Officer Ridilla was certainly to blame in 
this accident and, two, that the injury alleged and the amount claimed 
-- $3, 000 for the husband and $3, 000 for the wife -- is just exorbitant 
and exaggerated, and we think that when you have heard all of the evi- 
dence, you will return a verdict for the defendant." 
4. The plaintiff testified that he had pain in his neck at the scene 
of the accident and complained of the pain to the defendant at that time. 
He also testified that he complained of pain in his neck in ajtelephone 
call to the defendant later in the day; that his neck became extremely 
stiff and sore later in the evening and on the next morning; |that he was 
unable to lift his arms to shave and that it was necessary for his wife 
to shave him. The plaintiff testified that there was a severe impact 
and stated that there was damage to both the front grille, bumper and 
right front fender of his car. He presented a repair estimate in the 
amount of $70.06. Plaintiff, on cross-examination, testified as follows: 
"BY MR. PYNE: 


Q. Now, with respect to the time you lost, you forfeited sick 
leave, is that true, for that time? A. That's correct. | 
Q. Inother words, you had sick leave accumulated from having 
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worked in the Police Department; is that true? 

MR. DECKELBAUM: Your Honor, I am making the same ob- 
jection to this testimony as I made earlier. 

THE COURT: Objection overruled." 
Plaintiff's wife took the stand and testified that it was necessary for 
her to shave her husband, but on cross-examination admitted that her 
husband buttoned his own shirt, tied his own shoes, and his own tie. 

5. The plaintiff called an estimator from Triangle Motors who 
testified that on January 9, 1958 he made an estimate of the plaintiff's 
vehicle, consisting of the following: 


Straighten right front fender $17.50 
Replace right grille bar 15.95 
Straighten and align right end of bumper 7.50 
Straighten front gravel shield 5. 
Replace right front fender trim, molding 

and clips 
Straighten head light plate and grille 
Painting 

Tax 


6. Plaintiff presented two medical doctors, Drs. Harrell and 
Rizzoli. See transcript of doctors' testimony attached hereto and 
made a part hereof. (J.A. 9 -30) 

". The defendant testified that just before the impact his car 
was barely moving and that the impact was a very light contact between 
the two vehicles. He testified that the only damage to the plaintiff's 
car in the accident was to the front grille, that the other items on 
plaintiff's repair bill were not a result of the accident, and that there 


was no damage whatsoever to his own vehicle. He further testified 

that the plaintiff in no way indicated to him that he was injured at the 
scene of the accident and denied that the plaintiff indicated to him ina 
telephone conversation on the evening of the accident that he was injured. 
The defendant testified that he saw the plaintiff on two occasions within 
the first week or so after the accident at the office of the Corporation 


Counsel and that on each occasion the plaintiff appeared to be in good 
physical condition, that he made no complaints of his neck hurting him. 
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8. Counsel conferred with trial judge concerning instructions 


and with respect to the instruction on loss of earnings, which is set 
forth beginning with the last paragraph of page 9 of the attached 
transcript entitled "Charge of the Court only", (J.A. 31) the following 
colloquy took place: | 

"THE COURT: Are there any objections that you want to renew 
for the record? 

MR. DECKELBAUM: Yes. I would like to renew my Objection 
to the evidence and the instruction with respect to the fact that the 
plaintiff in this case did not pay for some of the medical services and 
was on sick leave and did draw sick leave at the time of his loss. It's 
my contention that that is not admissible inasmuch as the rule of law -- 
well, I don't have to go into that -- just strike that. 

MR. PYNE: Well, I don't understand his obj ection. Is he ob- 
jecting to his own instruction? There is no question -- 
MR. DECKELBAUM: It's not my instruction. 
MR. PYNE: What instruction now particularly are you objecting 
to? | 

MR. DECKELBAUM: I'm objecting to the evidence and the in- 
struction that came by as a result of the fact that your Honor overruled 
my original objection on your opening statement. 

MR. PYNE: Well, what instruction came in by reason of that 
evidence that wouldn't have come in anyway? 

MR. DECKELBAUM: Hudson v. Lazarus instruction. 

MR. PYNE: You mean you wouldn't have asked for that ? 

MR. DECKELBAUM: No; I wouldn't have, because I think the 
law is it's the loss of earning capacity and the reasonable value of 
the expenses incurred, and I think the other, the salary and income 
and so forth and who paid for them, I don't think is admissible. I 
think they are just measures. 

THE COURT: Your objection is noted." 

9. Counsel for the Defendant, in his closing argument, stated 
as follows: 


"MR. PYNE: ... 

Ladies and gentlemen, I imagine some of you are Government 
employees. I am not here to tell you that if all of this time was neces- 
sary for him to be fully disabled and off work that he should not be 
entitled to recover that, because certainly Mr. Kerns should not profit 
because he (Ridilla) has an employer who is nice enough to give him 
sick leave. And certainly if a man has the time coming, there is cer- 


tainly more inducement for him to take off time he really does not have 


to take. It makes a nice picture to come in and say, 't have $340 loss of 
earnings.' It is certainly nice to make the injury look more serious than 
it really was." 
10. The Judge instructed the jury as set forth in the attached 
copy of the instructions verbatim. (J. A.30 -37) 
/s/ Bernard Margolius 
/s/ Ralph H. Deckelbaum 
/s/ Ben Greenspoon 
Attorneys for Plaintiff 
FROST & TOWERS 
By /s/ John J. Pyne 
Approved: Attorney for Defendant 


/s/ John Lewis Smith, Jr. 
Trial Judge 


(handwritten) April 9, 1959 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C. 
Friday, February 6, 1959 


The above-entitled cause came on for trial before Judge John 
Lewis Smith, Jr., anda jury, duly selected and sworn, in Courtroom 
No. 15, Criminal Division Building, commencing at approximately 


11:10 o'clock a.m. 
* 


Thereupon : 
DR. JEROME BLAINE HARRELL 
was called as a witness for and on behalf of the plaintiffs and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DECKELBAUM: 
* * o* * 
THE COURT: Allright. It's conceded by counsel that Dr. 
Harrell is qualified as a medical witness. 
BY MR. DECKELBAUM: 
Q. Doctor, are you a member of the Board of Police and Fire 
Surgeons of the District? A. Iam. 
Q. And in your capacity as such, directing your attention to on 


or about January 10 of 1958, did you have an occasion to see Bernard 
J. Ridilla? <A. I did. ; 
Q. Would you tell us what that occasion was? A. He came to 


the clinic for examination and treatment. 

Q. Isee. Would you tell me what examination you made at that 
time and what history you took and what treatment you administered? 
A. Is it permissible to use the notes I made at the time? 

MR, DECKELBAUM: Certainly, Doctor. 

MR. PYNE: I have no objection. 

THE COURT: You may use them. | 

THE WITNESS: This was on January 10, 1958. On January 9, 
1958, while off duty, Mr. Ridilla, while driving his private car, was 
stopped and the car in front of him accidentally reversed. The impact 
damaged his bumper and grille. The neck immediately felt peculiar 
and after going home became painful and stiff. He reported to work at 
night but felt miserable all night. He stated both sides of the neck 
posteriorly hurt and that he felt a throbbing in the occipital area anda 
headache. He stated the pain did not radiate. 

On my examination, the head could not be rotated in any direction. 
Only limited lateral motion or forward or backward motion was possible. 


Downward pressure was not painful. The diagnostic impression: 
rather severe muscle spasm following a whiplash-type injury to the neck. 
BY MR. DECKELBAUM: 
Q. Now, Doctor, I wonder if I could go back over part of what you 


have just testified and see that I understand you and the ladies and gentle- 
men of the jury understand you. You stated that Mr. Ridilla had oc- 
cipital headaches. Will you tell us just where they are located? 

A. That's right above the axle of the neck muscles in the back. This 
general area -- I can point to it (indicating). 


Q. And you also stated that there was -- I believe you said -- 
spasticity of all the'muscles in the neck, A. That's right. 

Q. Will you explain to us just what you mean by that? 

A. Tightness. Is that adequate? 

Q. That's -- I believe itis. Can you tell me what muscles in 
the neck were involved and what their significance is -- the ones that 
were spastic? A. I can't break them down into individual muscles 
that were spastic. His entire neck was spastic. I'd say, certainly, 
the muscles in the back and the front were spastic, and probably those 
on the sides too. There was such a general spasticity that you can't 

say this was and this wasn't. 

Q. Isee. Is that spasticity something that you can see or feel? 
A, You can detect it by examination. 

Q. What I'm trying to find out is: there is commonly known what 
is known as objective and subjective symptoms. The objective type is 
one that can be seen or felt as opposed to the subjective symptom which 
is something that the patient complains about; you cannot see it. With 
respect to this muscle spasticity, would that be an objective or subjective 
symptom? A. Well, I would say in this case it was an objective; it 
was involuntary. 

Q. Now, what did you do after this initial diagnosis, Doctor? 

A. He was placed on sick leave, given medication for his discomfort, 
another medication directed toward relieving his muscle spasm, and 


an X-ray of the neck was ordered. 
* * 
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[ Three X-ray films, heretofore 
marked for identification, were 
received in evidence as Plaintiff" s 
Exhibits 4-a, 4-b, and 4-c.] 


BY MR. DECKELBAUM: 
Q. Doctor, I wonder if you would step down and I will)place on 
the viewer here or you may place on the viewer these three X-rays of 
Mr. Ridilla and explain what they show. A. Well, can I qualify this? 
Q. Yes. A. I'm not a roentgenologist. 
Q. Are you able to read X-rays? A. Inageneral way. Ican 
interpret the findings but not as an expert. 
* * 


THE COURT: It will be received. 


[The X-ray report heretofore 
marked for identification was 
received in evidence as Plain- 
tiffs' Exhibit 5.] 


MR, DECKELBAUM: I would like to read now for the benefit of 


the jury, your Honor, what has been marked Plaintiffs’ Exhibit 5 in 
evidence, from Doctors Groover, Christie and Merritt, roentgenologic 
finding in the case of Bernard J. Ridilla for Dr. Harrell, dated January 
10, 1958: Examination of the cervical spine shows a very slight narrow- 
ing of the C-4 and C-5 interspace and straightening of| the cervical 


curve. No other abnormalities noted. 

And then there are the initials F V S slash H V, and it's signed 
F. V. Shoemaker. 

* * * * 

Q. Doctor, is this report which I read the report which you re- 
ceived on Mr. Ridilla, the X-ray report which you received? A. Yes, 
sir. 

Q. That report states that there was a slight narrowing of the C-4 
and C-5 interspace. Would you explain to us what that means? 

A. Well, there are, let's see, seven vertebrae in the neck, The 
space in between the vertebrae are called interspaces. They are fairly 
uniformly spaced. Between the fourth and fifth vertebrae in this neck 


12 
there was a slight narrowing of the space between the two. 
Q. Could you explain tous, or if you'd like to use the board, ex- 
actly what you mean by a vertebra? A. I can probably do better on 
the board. 


[ The witness goes to the blackboard. ] 
* * * 
THE WITNESS: This will be very diagrammatic, 
[The witness draws diagram on blackboard. ] 
THE WITNESS: The body of the vertebrae are placed somewhat 
like this (indicating) and these spaces (indicating) are fairly uniform. 


In this particular case -- this is the second, third, fourth -- between 
the fourth and fifth there was a slight narrowing as compared to the 
others. 

BY MR. DECKELBAUM: 

Q. Now, Doctor, these vertebrae are the top of the backbone or 
spinal column; is that correct? A. It's the part in the neck. 

Q. Isee. Can you tell me, Doctor, what would cause that 
narrowing? A. (Returning to the stand) It can be caused by an injury. 
It can be picked up in an individual who hasn't had an injury. You have 
to know the history to be able to discuss what you feel is the cause of a 
narrowing. 

* * 

BY MR, DECKELBAUM: 

Q. Did you obtain any history, Doctor, from Mr. Ridilla indicative 
of any pre-existing conditions in his neck? A. No. 

Q. In the absence of that -- and by that I mean in the absence of 
any pre-existing condition in his neck -- can you state, Doctor, based 
upon reasonable medical probability whether or not this narrowing was 
caused by this accident? A. I'd say it was a reasonable probability. 

Q. Now, Doctor, the next item mentioned in the X-ray report 
was a straightening of the cervical curve or cervical spine, I believe it 
was. Can you tell me what is meant by that? A. Well, I'll have to 
go to the board again. 
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[ The witness goes to the blackboard. ] 


THE WITNESS: Normally, a spine in the neck has a curvature 
(making a drawing on the blackboard). In this particular case this 
curvature (indicating) was decreased. Instead of having this convexity, 
the convexity was practically gone. It was almost straight (making a 
drawing on the blackboard.) 


BY MR. DECKELBAUM: 
Q. Can you tell me, Doctor, what would cause that? | A. (Re- 
turning to the stand) That is an indication of muscle spasm, 


Q. And can you tell me, Doctor, based upon reasonable medical 
probability whether the straightening of this curve in Mr, Ridilla was 
caused by this accident? A. Yes; I'd say it was probably caused by 
the accident. 


Q. Doctor, are these two conditions pain-producing? 
A. They're associated with pain; yes. 


Q. Now, Doctor, I believe you were just completing or had just 
finished telling us about your treatment or prescription for treatment as 
of the 10th of January when you first saw him. Will you tell us when 
the next time was you saw Mr. Ridilla? A. Now, I may have seen 
him on occasions that are not marked down here. I saw him on the 12th, 
15th, 27th, 3lst of January. These are dates on which I made notes. 


Q. Can you tell me what your note shows for the 12th 
proved. There is slight motion present. 


* * * 


13 Q. And the 15th? A. Sent to Emergency Hospital for cervical 
traction. 


Q. What do you mean by that, Doctor? What is cervical trac- 
tion? A. That's a form of treatment used following such neck 
injuries in which traction is placed on the neck. 
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Q. Can you tell me, anatomically speaking, what the purpose of 
that traction is? 


* * * * 


Q. Do you understand my question? A. I understand the ques- 
tion. I'm thinking how to answer it. 


It has many functions. One is to overcome muscle spasm. 
When combined with other therapy -- he also had heat and massage to 
the neck at the same time he had the traction -- it also tends to, if 
there is pressure due to a narrowing of the disk, relieve that pressure. 
Those are the two prime purposes of cervical traction -- to relieve the 
spasm and to relieve pressure which would be due to narrowing of the 
space between the disks. 


Q. Isee. When did you next see him again, Doctor? A. Next 
note is on January 27. 


Q. And what does that say? A. It's: Taking traction and is im- 
proving; still significant spasm present; recheck in five days. 


14 Q. And your next note, Doctor? A. I made a note that I'd re- 
ceived a consultation report from Dr. Hugo Rizzoli, who agreed the 
diagnosis was a strain to the cervical muscles and recommended con- 
tinuing the relaxants and physiotherapy. 


Q. And your next note, Doctor, is when? A. On February 3. 
O.K. return to duty. 


Q. What do you mean? He went back to duty the following day, 
Doctor, the 4th? A. That would indicate that; yes. 


Q. Did you see him after he returned to duty, Doctor? A. Feb- 
ruary 14 -- continues doing work but still has frequent headaches and 
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neck discomfort; relieved usually by aspirin; motion is now free. 


Q. And did you see him subsequent to that, Doctor? A. March 
7 -- improved; still has occasional headache; still slight discomfort on 
full forward flexion of the neck. 

Q. What do you mean by full forward flexion of the neck? A. 
Well, this (demonstrating) would be just partial flexion. Full forward 
flexion would be pushing his head down to the extreme. 

@. And that was on March 7, approximately two months after 
the accident, that he still had that slight discomfort. A. Yes. 

Q. Have you seen him since that time, Doctor, with respect to 
these injuries? A. If Ihave, I don't have a record of it here. 

Q. Isee. At the time of your last examination on March 7 of 
1958, could you tell me what your prognosis was with respect to his 
injuries? A. You always have to qualify the prognosis on these neck 
injuries because there is no way of being definite in the prognosis. Just 
by judging the way he had responded -- fairly rapidly -- following this 
very severe injury, we would estimate his prognosis would be good for 
complete recovery. But that is not a certain prognosis. They can fool 
you. 

Q. Doctor, one more hypothetical question -- I believe you may 
have answered it, but just so there won't be any misunderstanding about 
it -- Doctor, assuming the injuries and the symptoms which you found 
in Mr. Ridilla and assuming further that he was sitting in the front seat 
of his car with his head partially turned to the rear when the car was 
struck from the front, throwing the car back some, which caused him to 
sustain some jolt, can you tell me, Doctor, whether or not based upon 
a reasonable degree of certainty that accident was the competent produc- 
ing cause of these injuries? A. Yes. 

Q. Doctor, can you tell me what the fair and reasonable value 
of the services you have rendered Mr. Ridillais? A. (Pause) -- This 

will be under because, as I say, I do not have probably all the 
times that I have seen him recorded. From those recorded, a fee of $10 
for the initial examination and five for each examination after that -- 
that would be $45. 00. 
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CROSS-EXAMINATION 

BY MR. PYNE: 

Q. Dr. Harrell, in diagnosing a neck strain, which I believe was 
the ultimate diagnosis in this case -- isn't that true? A neck strain? 

A. Yes. 

Q. And, incidentally, that was the diagnosis reported to you by 
Dr. Rizzoli; isn't that true? A. (Pause while the witness refers to his 
records) -- Yes. 

Q. So that both of you doctors agreed that it was a neck strain; 
isn't that true? A. That's correct. 

Q. You mentioned to the jury the word "whiplash"; did you not? 
A. Isaid a strain due to a whiplash-type injury, as I recall. 

Q. So, a whiplash-type injury is not an injury itself; is it? A. 
No. It is a method of producing -- 

Q. Like if I had fallen down or tripped going up the stairs. It 
describes a motion rather than the extent of the injury; isn't that true? 
A. That is correct. 

Q. So, what we are dealing with, in your opinion, is a neck 
strain; isn't that true? A. That is correct. 

Q. Now, isn't it true that a lot of people get these and call them 
stiff necks from, perhaps, assuming an unusual position in the bed over- 
night? A. I know what you're talking about. Not this type that he had -- 
this was a little too much for that. 

Q. Well, isn't it true that people get muscle spasm -- A. Yes; 
they do. 

Q. -- from’a stiff neck and that actually when you refer to a stiff 


neck, that is what you mean; there is some tightness of the muscle there 
in the back of the neck; isn't that right? A. That is correct. 

Q. Isthattrue, Doctor? A. Yes. 

Q. You have described this as a severe-type injury and I believe 
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in your report dated May 16, 1958, you indicate that the impact 
was severe. A. That was history. 

Q. That's what he told you; isn't it? A. That's correct. 

Q. So that you had to rely on the truthfulness of Officer Ridilla 
to help your diagnosis along; did you not? A. That's correct. 

Q. So that if in fact the impact wasn't as severe as he described 
it, you might change your opinion somewhat as to the severity of the 
strain; isthattrue? A. * * * = -- Well, that's possible; yes. 

Q. Inother words, it does depend, from your standpoint, in 
diagnosing injuries just how severe the impact was; isn't it; Doctor? A. 
Oh, certainly. If it was true that he wasn't in an accident at all, then I 
would have to say his neck strain was not due to the injury. | 

Q. Of course, nobody has suggested that; nobody has/told you 


that he was not in an accident; have they, Doctor? A. No. 
Q. But you never pinned him down as to just how the accident 


happened and how severe the injury or the impact was; did you, Doctor? 


A. No, sir. 

Q. Now, when were these X-rays taken, Doctor? A! (Pause 
while the witness refers to his records) -- On the 10th. 

THE COURT: What month? 

THE WITNESS: January 10. 

BY MR. PYNE: 

Q. That was the day after the occurrence as reported to you by 
Officer Ridilla; is that correct? A. That's right. Yes, sir, 

Q. Now, is it usual, Doctor, in cases of neck strain| for the 
muscles to tighten up right at the scene of the accident immediately upon 
the impact? A. I would say there's usually a lag period. 

Q. And there usually wouldn't be pain fromtightness right at the 
scene of the accident either; would there, Doctor? A. It is something 
like a sprained ankle, if I can compare it to that. You'll have pain at 
the time, but the real impact of the pain and swelling doesn't occur until 
later in the usual case. They are all different. 


Q. Now, did you make any notes as to just how the progression 
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of pain was in this case, as far as the first day? A. Well, let's see -- 
(pause) -- shall I read this again? Because I have no --I don't recall it; 
I'll have to read this. 

Q. Let me ask another question. Did Officer Ridilla indicate he 
felt pain right at the scene of the accident? A. He said he had -- his neck 
felt peculiar immediately. After going home it became painful and stiff. 

Q. Now, with respect to the narrowing of the interspace reported 
by the X-rays, is it your opinion that the strain itself caused the narrowing? 
A. I wouldn't give an opinion on that, as to whether or not I thought it did 
or didn't. It is possible, but there is no certainty at all. It may have pre- 
existed. 

Q. So far as you are concerned, you don't know whether the narrow- 
ing that was reported on those X-rays has anything to do with this accident. 
A. Yes, and no one could tell you definitely on that. It could or couldn't. 

Q. Then so far as this case is concerned, that narrowing of the 
interspace has nothing to do with the injury. A. Not necessarily. It could 
be due to the injury. 

Q. But you can't say that it does. A. That's right. 

Q. Now, the straightening of the lordotic curve that you speak of -- 
a person who has a stiff neck if they're lying in an unusual position over- 
night, they could have the same loss of lordotic curve from the muscle 
stiffness. A. Yes. Any muscle spasm could cause it. 

Q. So, spasm -- there's nothing unusual about that. I can make 
spasm in my muscle here, can I not, by tightening it up? A. Yes. Or if 
you had an operation'on your arm, it would be spastic and tight. It could 
be voluntary or involuntary. 

Q. And actually between these two vertebrae -- as a matter of fact, 
between all these vertebrae is a disk; isn't that true? A. That's correct. 

Q. And the disk is a form of cartilage; isn't.that true? A. It's 
partially cartilage. 

Q. Partially cartilage. That is the outer portion. A. Yes. 

Q. So that as far as you are concerned, any loss or limitation of 


motion on this gentleman was gone by March 7; isn't that true? A. That is 


correct. 
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* * 
REDIRECT EXAMINATION 
BY MR. DECKELBAUM: 

Q. Ihave just a couple of questions, Doctor. Mr. Pyne has 
referred to and asked you about whiplash injury, a whiplash-caused 
injury or whiplash mechanism -- call it what you will. Will you ex- 
plain to the jury, myself, and his Honor just what you mean by a whip- 

22 lash-type injury? A. Well, this is a term that is becoming 
used -- it's in such general use that we have to use the term because 
everyone knows what it means but no one can define it. It is a person 
who is sitting in an automobile in which there is a sudden impact either 
from behind or front, in which the neck, the head is thrown back and 
then forward in a (demonstrating). 


Q. Characterizing a whip like -- A. That's correct. 

@. -- in which the body would act as the handle, the neck would 
be the string or the part of the whip, and the head would be something 
like the end of that whip part; is that right? A. Yes, sir. 

* a * * 

23 Q. Doctor, does the suddenness of the movement have any bear - 
ing upon the whiplash effect? A. I would say it certainly does. 


Q. Does the unexpectedness have any effect upon its accomplish- 
ment? A. Well, I'd say certainly, because if you have a person who 
sees a thing coming and braces himself, he's apt to protect himself; 
whereas, if it is a surprise, he doesn't ride with the punch very well in 
that way. 


Q. Are the elements of suddenness and unexpectedness as im- 
portant as the severity of the impact? A. It would be hard to answer 
that. They're both important. I don't know which would be more im- 
portant. 

Q. But you would say they would be both important. A. I'd 
think that the severity would be more important in the average case. 


* * * 
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RECROSS EXAMINATION 
BY MR. PYNE: 
24 Q. Doctor, you sent -- I'm sorry -- did you send Mr. Ridilla -- 

Officer Ridilla to Dr. Rizzoli? A. Yes. 

Q. And that was for neurological consultation? A. Yes. 

Q. Neurological refers to the question of whether there was any 
nerve injury; isn't that true? A. Nerveor brain. 

* * * 

Thereupon 

DR. HUGO VICTOR RIZZOLI 
was called as a witness for and on behalf of the plaintiffs and, having 
been first duly sworn, was examined and testified as follows: 
25 DIRECT EXAMINATION 
BY MR. DECKELBAUM: 

* * * * 

MR. PYNE: I'll concede the doctor's eminent qualifications, your 
Honor. 

MR, DECKELBAUM: As a neuro-surgeon. 

MR. PYNE: As a neuro-surgeon and a diplomate of the appropriate 
board. 

THE COURT: The doctor's qualifications are conceded. 


BY MR. DECKELBAUM: 
Q. Directing your attention to on or about the 21st of January 

1958 did you have an occasion to examine Bernard J. Ridilla? A. I did. 
26 Q. Would you tell me what history you obtained from him at that 

time? A. This patient complained of pain in the neck and in the back 

of the head. He stated that on the 9th of January, 1958, while driving 

his car, he apparently stopped about ten feet behind another car as he 

made a left turn. | As he looked behind to see if the rear of his car was 

blocking the intersection, the car in front backed into the front of his 

car causing his head and neck to jerk to and fro. He had immediate 


soreness which was not severe. He went home to bed and on awakening 
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he had more severe pain and stiffness. On the following morning he 
consulted Dr. Harrell at the Police and Fire Clinic, who prescribed 
medication for pain and muscle relaxation. He also advised him to have 
X-rays of the cervical spine which were taken in Emergency, Hospital, 
and they were reported as showing slight narrowing of the disk between 
the third and -- fourth and fifth cervical vertebrae and some straighten- 
ing of the cervical curve -- of the normal cervical curve. At the time 
of my examination he had not returned to work; he had been lusing heat 
to his neck at home and the pain had tended to improve; he was still 
having some difficulty with dizziness and the pain in his neck tended to 
radiate into the right side of his shoulder girdle. 
Q. Doctor, you have made some reference to X-rays, I have 
those X-rays here. Are you able to read and demonstrate those 
abnormalities on the X-ray? A. Yes, sir; I'll try. 
Q. (Handing X-ray films to the witness) -- These are the X-rays 
of the plaintiff, Mr. Ridilla, which have been put into evidence. 
A. (Placing X-ray film on the viewer) -- This is a view of the neck 


taken from the side. 
* * * * 


THE WITNESS: * * * This (indicating) is the first cervical 
vertebra. This (indicating) is the second; this (indicating) jis the third; 
and this (indicating) is the fourth; and this (indicating) is the fifth. 
Now, the space between this (indicating) vertebra and this (indicating) 
vertebra -- there is no disk between the first and second. But between 
all other vertebras there are disks. Between the second and third you 
see adisk, It shows up as aclear space, really. The one between 
the third and fourth is about the same width. But the one between the 
fourth and fifth is narrow. The one between the fifth and sixth is 
normal, 


In addition, the vertebrae are lined up so they seem quite straight. 


Ordinarily, there is a general curve in the lower neck and it curves back 


up in the upper cervical region. | 


These are oblique views which add nothing to the examination. 
* * * * 
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BY MR, DECKELBAUM: 

Q. Would you tell us what your examination revealed at that time? 
(referring to first examination) A. Well, he was a well-developed, 
26-year-old policeman who did not appear acutely ill. His blood pres- 
sure was normal. His head was of normal shape and contour. 

Examination of his neck revealed there was tenderness over his 
cervical spine. There was no significant muscle spasm. There was 

29 slight limitation of motion on turning his head and neck to either 
side, The neck flexion test was limited and painful to both sides, 
especially to the right. 

Examination of the cranial nerves -- there are twelve pairs of 
cranial nerves -- was normal. The motor function was normal. 

The examination of sensory function and reflexes -- examinations 
of both the sensory functions and the reflexes were normal. 

And it was my impression that the patient had sustained a strain of 
the cervical spine. I found no neurological deficit. 

Q. Doctor, this strain of the cervical spine -- is that pain 
producing? A. Yes. 

Q. Doctor, ifI may, I'd like to ask you a hypothetical question. 
Assuming that Mr. Ridilla on January 9, 1958, while in the driver's seat 
of his automobile was struck by a car in front of him which was backing 
up; at the time of this impact he was looking to his right and over his 
shoulder to the rear; that the impact was severe enough to damage the 
bumper and the grille; that immediately thereafter he had some peculiar 


feeling and pain in his neck; that after going home the pain became 


gradually worse and increased, became stiff and had a throbbing pain 
there; he also developed an occipital headache; he also, upon examina- 
tion the following day, was found to have marked spasticity of all the 
muscles in the neck; rotation in either direction was impossible 
because of this spasticity and pain; only limited lateral forward or back- 
ward motion was possible, downward pressure on the head elicited no 
pain; there was no radiation of the pain in the arms and hands, can you 
tell me whether that accident and the following symptoms which I have 
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just related to you would be a competent producing cause of the narrow- 


ing interspace between C-4 and C-5? 
* * * * 


THE WITNESS: (Pause) -- Well, I think the accident certainly 
could be and probably was a competent producing cause of the strain, 


the pain and the symptoms you described. It could be the cause of the 
narrowing of the disk. But the only way I can absolutely say that it is, 
is if I had X-rays prior to the accident which showed the disk to be of 
normal height. But it could be responsible for the narrowing of the disk. 
BY MR. DECKELBAUM: 
Q. Doctor, assuming the same set of hypothetical facts which I 
have just given you, can you tell me whether or not that is a)competent 
producing cause of the loss of the normal curvature that you have shown 
to us in the X-rays? <A. Yes. 
Q. What causes the loss of this normal curvature? <A. Muscle 
spasm. | 
Q. What do you mean by muscle spasm? A, When an injury 
occurs to the spine, either the cervical spine or the lower spine, there 
is a tendency on the part of nature to splint the injured area, and the 
long muscles on either side of the spine tend to go into spasm in order 
to immobilize undue movement of these vertebrae in order to prevent 
pain. Spasm itself is a contraction on the part of muscles. 
Q. Doctor, this injury which I have just referred to in my hypo- 
thetical question is what has commonly been referred to as an injury 
caused in a whiplash-type fashion. In such an injury can you tell me 
whether or not the unexpectedness of the impact is an important factor? 
A. Yes. 
Q. Can you tell me whether or not the severity is an important 
factor? A. Well, the severity is an important factor and'so is the un- 
expectedness; the idea being that if an individual were aware of this jolt, 
he could contract his neck muscles and splint them, splint the spine so 
that the jolt would be transmitted down, say, to his buttocks where he's 
sitting on the seat rather than having the head snap back and forth freely 
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in space, tearing and stretching ligaments that hold the vertebrae together. 

Q. Doctor, would this type of injury continue to cause the head- 
aches for a period of two to three months? A. Yes. 

32 Q. And stiffness in the neck and inability to move the neck freely 
and without pain for that period of time? A. Well, that varies. Some- 
times it's a matter of several weeks. Sometimes it can go on for many, 
many months, and sometimes it produces permanent changes in the neck. 
It all depends on the degree of injury at the time. 

Q. Would a man who had severe cervical strain, as I have just de- 
scribed, have difficulty, for example, shaving? A. He may very well 
have difficulty shaving. 

* * * 


(Upon being asked if any treatment was advised to the 
plaintiff on January 21, 1958 witness answered as follows:) 


THE WITNESS: Yes. I said that I had advised him to continue on 
muscle relaxants such as equanol and that I also recommended physiotherapy 
33 in the form of hot packs and massage to his neck and suggested that 
if the pain persisted after the physiotherapy that I would then recommend a 


trial on intermittent neck stretching in addition to the physiotherapy. 
* * * * 


Q. Have you seen Mr. Ridilla other than on this one occasion? 
A. No; I haven't. 
Q. What is your bill for services rendered to Mr. Ridilla? 
A. Thirty-five dollars. 
Q. Is that fair and peszounbie for the Borvices rendered? A. Itis. 


CROSS EXAMINATION 
BY MR. PYNE: 

Q. Doctor, just a very few brief questions. Just so that there is 
no doubt in anyone's mind here, your ultimate diagnosis in the case was 
a strain of the neck; is that true? Strain of the cervical spine. 

A. Strain of the cervical spine; yes, sir. 

Q. And Dr. Harrell referred the patient to you primarily for 

neurological examination; isn't thattrue? A. Yes. 
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Q. And as far as the neurological examination was concerned, that 
was completely negative. A. Yes. 


| 
Q. So that there was no nerve invalvement in this whiplash-type of 


injury? A. I couldn't demonstrate any evidence of nervejinjury. 

Q. So that that was the basis for your saying that there is no evi- 
dence of neurological deficit. A. That's correct. 
Q,. Just one brief question on the narrowing of the interspace. 

You say you couldn't tell whether or not that had any connection to the 
accident; isn't that true? A. I say that I couldn't be absolutely sure. 
We were discussing a hypothetical question, I thought, and I think the 
question was put to me that could this be a competent producing factor 
or cause for narrowing of an interspace, and I think it could. Now, did 
it in the particular patient we are talking about or the particular hypothe- 
tical case, I don't know for sure without having an X-ray the day before. 
Now, if we're talking about the patient I examined and) the X-rays 
that we saw here, you might add this -- still you couldn't be positive -~- 
but patients who have narrowing for some time prior to an accident of this 
type, they usually have degenerative changes around the disks, some 
arthritic changes. Now, when they are present, we usually feel that the 
narrowing pre-existed the accident that we are seeing him for. 
In this case there were no degenerative changes around the disk 
and that would tend to throw weight to the side that the disks were -- was 
narrowed or injured at the time of this accident, but there again I cannot 
say absolutely that it became narrow from this accident without having 
X-rays taken the day before. 
Q. But in your impression, based on your examination twelve days 
after the accident, you didn't diagnose any injury to the disk whatsoever; 
did you, Doctor? A. Well -- 
Q. You would have reported it on your report had you found any; 
isn't that true? A. Well, I don't think that's right. You see, the disk 
is another cartilage or ligamentous -- part of the ligamentous and 
cartilaginous structures that are injured in a strain of the neck. Now, 
I don't specifically -- and nobody else does as far as I know -- pick on 
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the disk as something that was injured unless we feel that the disk is 
protruding and damaging a nerve root and requires removal. In other 
words, if a disk narrows and isn't impinging on the root, we don't dignify 
this by calling it a ruptured disk and, therefore, implying that possibly 


he may need surgery for removal of the disk. 

Q. And there was none of that present in this case. A. There 
was no neurological deficit and I did not think the clinical picture was 
that of the type of ruptured cervical disk that comes for surgery. 

36 Q. You didn't have a diagnosis of any rupture whatsoever, did you, 
Doctor? <A, No, sir. 

Q. You would have notedit. A. No, Sir. 

Q. What? A. No, sir. 

Q. You didn't have any diagnosis of any rupture whatsoever, did 
you? A. No. 

Q. Justa-- A. I made no diagnosis of ruptured disk. But if 
I had had X-rays taken ten minutes before this man's accident and there 
was a difference in the height of the disk, there would still be no differ- 
ence in my impression. 

Q. Isee. So that what it all boils down to is that in your opinion 
the man was suffering from a strain of the cervical spine. A. That's 
right. x * * *~ 

REDIRECT EXAMINATION 
BY MR, DECKELBAUM: 

Q. Just one question, Doctor: this, I think, speaks for itself but I 
want to clear it up. There is no question about the fact that, even though 
the neurological examination was entirely negative, this man did have an 

37 injury to his cervical spine in a strain of the cervical spine. 
AS That's correct. 


* * * 


Washington, D. C. 


Monday, February 9, 1959 
* * * 


CHARGE OF THE COURT 
The Court: Members of the jury, we have now reached the stage 
in this trial when it becomes the duty of the Court to give you the law of 
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the case, the rules and principles applicable to the case on trial. In your 
determination of the factual issues in this case you will be bound, in so far 
as the law is concerned, by those rules and principles. | 

You are the sole judges of the facts. It will therefore be your recol- 


lection which will control in your determination of the issues of fact. There 


are certain general instructions which are applicable to all cases which 


come before a jury for determination, and added to those are certain special 
instructions which are peculiarly applicable to the case ontrial. First it 
will be my purpose to give you some of the general instructions. 
Opening statements or concluding arguments by counsel/are not evi- 
dence in the case. Nothing that the attorneys have said with meee’ to the 
facts or that I may say in commenting on the evidence, if I do go, should 
be binding upon you in reaching your decisions on the questions of fact. In 
other words, the questions of fact in the case on trial are to be determined 
from the evidence adduced from the witness stand, and it will be your recol- 
lection of the facts which will control you and not the recollectiou of Court 
or counsel. 
The party who asserts the affirmative of an issue must |carry the 
burden of proving it. Such burden of proof is established by what 
the law terms the preponderance of the evidence or the greater weight of the 
evidence, which is determined not alone by the greater number of witnesses 
testifying to a particular state of facts. It means that the testimony in be- 
half of the party carrying the burden of proof must have greater weight in 
your estimation, a more convincing effect on your mind than that opposed to 
it. | 
If you believe that the testimony on any essential point is evenly bal- 
anced then it does not weigh more heavily, it does not preponderate, and 
your finding as to that point must be against the party carrying the burden 
of proof. A party has succeeded in carrying his burden of proof on an issue 
of fact if the evidence favoring his side of the question is more convincing and 
has a greater effect on your mind than that tending to support the contrary 
side, and if it causes you to believe that on that issue of fact the probability 
of truth favors that party. 
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The best example by way of explanation is that of the old apothecary 
or drug store scale with two pans connected by a horizontal bar. Now, 
keeping that fixed in your mind, with the evidence of the plaintiff on one 
side and the evidence of the defendant on the other, if the scales weigh 
down on the plaintiff's side, then they have proved their case by a prepon- 
derance of the evidence and are entitled to your verdict. But if the scales 

weigh down on the defendant's side or if the scales are evenly 
balanced then the defendant is entitled to your verdict. 

In determining the issues of fact submitted to you, you will con- 
sider and weigh the testimony of the witnesses who have testified at this 


trial, as well as all the circumstances concerning which testimony has 


been given. You are the sole judges of the credibility of the witnesses. That 
simply means their worthiness of belief or truthfulness. 

In determining whether to believe the testimony of any witnesses and 
in weighing that testimony you may consider the demeanor of the witness on 
the stand, his manner of testifying, his opportunity of knowing the facts and 
circumstances to which he has testified, whether he impresses you as 
having an accurate memory and recollection, whether he impresses you as 
a truth telling individual, his apparent candor and fairness or the lack of it, 
and you may also consider the interest of the witness, if any, in the outcome 
of the case. 

If you believe that any witness has deliberately testified falsely as 
to any material fact concerning which that witness could not have been 
mistaken, they you may disregard all or any portion of the testimony of that 
witness. 

You must weigh and consider this case without regard to sympathy, 
bias or prejudice for or against any party to this action. On your oath as 
jurors you must decide this case solely upon the facts as shown by the evi- 

dence and in accordance with the law as I state it to you. Remember 
if you were down here as a party litigant yourself instead of as a juror you 
would want some other jury to be fair with you. It is therefore your duty 
to give this case the same careful and fair consideration that you would 
expect some other jury to give you. 
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You are instructed that if as trial judge I have said or done any- 
thing which suggests to you I am inclined to favor the position of either 
party you will not permit yourself to be influenced by any such suggestion. 
I have not expressed nor do I intend to express any opinion as to what 
witnesses are or are not worthy of credence, what facts arejor are not 
established or what inferences should be drawn from the evidence adduced. 
If any expression of mine has seemed to indicate an opinion relating to 
any of these matters, I instruct you to disregard it. Iam only an impar- 
tial referee and like yourself I am only interested in seeing that justice 
is done. 
You are instructed that no presumption of negligence of a defend- 
ant arises from the mere happening of an accident. On the contrary, the 
legal presumption is that reasonable care was exercised by the defendant. 
The burden of proof is upon the plaintiff to overcome this presumption of 
due care on the part of the defendant, and to prove by a preponderance of 
the evidence that the defendant was guilty of negligence and (that such 
negligence was the proximate cause of the accident. 
When reference is made in these instructions to any charge that 
the defendant was negligent it is meant that the defendant is charged with 
having failed to use that degree of care which an ordinarily careful per- 


son would have used for the safety of others under the same or similar 
| 


circumstances. | 
Negligence is the doing of some act which a reasonably prudent 
person would not do or the failure to do something which a reasonably 
prudent person would do actuated by those considerations which ordin- 
arily regulate the conduct of human affairs. It is failure to) use ordinary 
care in the management of one's property or person. 
Contributory negligence is negligence on the part of|the person 
injured which combining in some degree with the negligence of another 
helps in proximately causing the injury of which the former complains. 
One who is guilty of contributory negligence may not recover from 
another for the injury suffered if you find from the evidence and under 
the instructions of the Court that both plaintiff and defendant were guilty 
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of negligence. You must not compare the negligence of the plaintiff 
with that of the defendant, for in such case the law is it makes no dif- 
ference which was guilty of the greater negligence. If you find that both 
parties were negligent and that the combined negligence of both parties 
was the proximate cause of the accident you must bring in your verdict 
in favor of the defendant. 

In determining the issue of contributy negligence the burden 
shifts and is on the defendant to establish such contributory negligence 
by a preponderance of the evidence. 

Now offered into evidence by both sides have been certain traffic 
regulations in force in the District of Columbia. You are instructed 
that the fact that a driver violates a traffic law or regulation in and of 
itself constitutes negligence and if such negligence is the proximate 
cause of the accident your verdict must be for the plaintiff as against 
the driver who violated the regulation. 

If you find from the evidence that the defendant failed to see 
what was there to be seen that is negligence as a matter of law. You 
must then determine whether or not that negligence was the proximate 
cause of the accident. 

The term proximate cause when used in these instructions means 
that cause which in natural, unbroken and continuous sequence produces 
the injury complained of. It is the efficient cause, that is, it is the one 
which necessarily sets in operation the forces or factors which result 
in the injury or damage. Proximate cause may operate directly or by 
putting intervening agencies in motion. 

Stated in simplified language the proximate cause is the cause 
to which the injury or accident can logically be traced. Stated in 


another way, the proximate cause is the cause without which 


the accident in question would not have occurred. 

In this case the plaintiff, Mr. Ridilla, is suing for damages 
for personal injuries and property damage to his automobile arising 
out of a collision on January 9, 1958. The plaintiff, Mrs. Ridilla, is 
suing for damages for loss of consortium. 


31 


The defendant, Mr. Kerns, denies that he was negligent and con- 
tends that the collision resulted from the sole negligence or the contribu- 
tory negligence of the plaintiff, Mr. Ridilla. 

Now there are several issues to be determined by you in this 
case. First, was the defendant negligent? If so, was that negligence 
the proximate cause of any injury to the plaintiff? If you answer those 
questions in the negative the plaintiffs are not entitled to recover and 
your verdict will be for the defendant. 

If you answer both those questions in the affirmative you must 
then decide a third question. Was the plaintiff negligent, and if so, 

did that negligence contribute in any degree as the proximate cause of 
the accident? If you find that it did, your verdict would be for the de- 
fendant, but if you find that it did not and you previously have found 
there was negligence on defendant's part which proximately caused the 
plaintiff's injury, then you must fix the amount of plaintiff's 
damage and return a verdict in their favor. 


If under these instructions you find the plaintiffs are entitled to 
a verdict you will consider in fixing the amount of the award|the elements 


of damage I am now about to mention. First, the reasonable value not 
exceeding the cost to the plaintiff of the examination, attention and care 
by physicians and surgeons reasonably required and actually given in the 
treatment of the plaintiff. Second, the reasonable value not exceeding the 
cost of hospital treatment and care reasonably required and jactually given 
to the plaintiff. Third, the reasonable value of the time lost by plaintiff 
since the injury wherein he has been unable to pursue his occupation. In 
considering this amount you should consider evidence of the |plaintiff's 
earning capacity and his actual earnings. 
Fourth, such sum as will reasonably compensate the plaintiff 
for damage to his property. That sum is equal to the amount necessarily 
expended to repair the property. Fifth, such sum as will reasonably 
compensate the plaintiff for the pain, discomfort, and mental anguish 
suffered by him and proximately resulting from the injury in question. 
The jury is instructed that in determining the amount of damages 
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in this case you may consider the expenses incurred by the plaintiff 
together with loss of earnings, and that he may recover from the defendant 
the value of such loss of time from his employment as you find was rea- 
sonable and proximately caused by the defendant's negligence, re- 


gardless of anything he may get from collateral sources or the fact he 


has used accumulated sick leave, in as much as the law is that the de- 
fendant cannot profit by a benefit plaintiff has received unconnected with 
the defendant. 

In this case the plaintiff, Mrs. Ridilla, the spouse of the injured 
plaintiff, is claiming damage for loss of his services and society during 
the period of illness, disablement and recuperation. A husband or wife 
is entitled to claim damages for the loss of the society, affection, as- 
sistance, services and companionship of his or her spouse. It is your 
function to decide whether the plaintiff, Mrs. Ridilla, in this case, was 
so deprived as the direct and proximate result of the negligence of the 
defendant, and should you so find you may award the amount to which 
that plaintiff is entitled for reasonable compensation for such loss. 

Will counsel come to the bench a moment, please? 

(Counsel approached the bench and conferred with the Court as 
follows:) 

The Court: Are you satisfied? 

Mr. Decklebaum: Subject to the objections made earlier. 

Mr. Pyne: Yes, your Honor. 

(Counsel returned to the trial table. ) 

The Court: Ladies and gentlemen, you should approach this 
case in the manner in which you would approach any important matter 
that you have occasion to determine in the course of your every-day 
business. Consider it in the jury room deliberately and carefully in 
the light of the instructions which have been given you and use the same 
common sense and the same intelligence that you would employ in de- 
termining any important matter that you have to decide in the course 


of your own affairs. 
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When you retire to the jury room you will select from among your 


number a foreman and then commence your deliberations. Your verdict 


must be unanimous. When you have reached a verdict you may notify the 
marshal who will in turn notify the court. When you return|to the court 
room you will be asked several questions. Have you reached a verdict? 
How do you find? If your verdict is for the plaintiff you will state "For 
the plaintiff,"" naming Mr. Ridilla, and in what amount, If you also find 
in favor of the plaintiff, Mrs. Ridilla, you will say, "For the plaintiff 
Mrs. Ridilla,"’ and state the amount. 
On the other hand, if your verdict is for the defendant, then you 
will state ''For the Defendant" and it will not be necessary for you to con- 
sider the question of damages. If at any time you want the exhibits which 
have been admitted into evidence in this case you are entitled to call for 
them and we will send them to the jury room for you. Take the case, 
ladies and gentlemen. | 


* * | * 


VERDICT 
February 9, 1959 
Judge Smith 
Trial concluded. Verdict for Defendant. 


[ Filed February 12, 1959] 


MOTION FOR NEW TRIAL 
* * 


JUDGMENT 
February 27, 1959 
Judge Smith 
Plaintiffs' motion for new trial is overruled. ! 
Wherefore, judgment is hereby entered on finding for defendant 
plus cost. 
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NOTICE OF APPEAL 
Notice is hereby given that Plaintiffs appeals to The Municipal 
Court of Appeals for the District of Columbia from the judgment 
of this court entered on the 27th day of February 1959. 


Names and addresses of parties 
or attorneys to be served: 


Frost & Towers 
605 Southern Building 
Washington 5, D. C. 


BERNARD MARGOLIUS 
Attorney for 


1009 Vermont Avenue, N. W. 
Address 


THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 2401 
BERNARD J.' RIDILLA and SHIRLEY RIDILLA, APPELLANTS, 
Vv. 
JAMES A. KERNS, APPELLEE. 
Appeal from The Municipal Court for the 


District of Columbia, 
Civil Division. 


(Argued July 8, 1959 Decided November 10, 1959) 


Ben Greenspoon, with whom Bernard Margolius and Ralph H. 


Deckelbaum were on the brief, for appellants. 

John J. Pyne, with whom John A. Beck was on the brief, for 
appellee. 

Before ROVER, Chief Judge, and HOOD and QUINN, Associate 
Judges. 

ROVER, Chief Judge: Appellant and his wife brought suit to 
recover for personal injuries sustained by the male appellant in an auto- 
mobile collision. ‘The complaint alleged that as a result of these injuries 
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he was disabled and prevented from pursuing his employment with the 
Metropolitan Police Department for a period of time (approximately 
one month.) A jury verdict was returned in favor of the appellee and in 
this appeal reversible error is urged on the basis of references by 
appellee's counsel in the course of trial to appellant's sick)leave bene- 
fits. These remarks and the specific errors assigned in relation to 
them are best understood in the setting in which they occurred. 

In his opening statement to the jury, counsel for appellee pointed 
out that appellants’ evidence would probably show that there had been an 
absence from work for over three weeks, but he added, "I think there is 
considerable question as to whether all of the damage that he claims 
was actually caused by this impact. You will find from the evidence that 
though he lost time from work, you will find that he did not have to lose 
any pay." Counsel for appellants obj ected and in a conference at the 
bench that followed, a motion for mistrial was denied. Continuing his 
opening statement, counsel said: 

"As I was saying, ladies and gentlemen, he did not actually 
lose pay; he forfeited some sick leave that he had accumulated, 
and the judge will instruct you that if you find that all of that time 
is due to this impact which he is talking about, he is entitled to 
recover for that. I think you will find from the evidence that all 
of this time was not essential to the injury that he has claimed 

to have sustained." 

The matter arose in the course of trial when appellant testified 
on cross-examination that he had used some accumulated sick leave. 
An objection interposed by counsel.for appellants was again overruled. 
In his closing argument, counsel for appellee told the jury: "Ladies 
and gentlemen, I imagine some of you are Government employees. I 
am not here to tell you that if all of this time was necessary for him to 
be fully disabled and off work that he should not be entitled to recover 
that, because certainly Mr. Kerns [appellee] should not profit because 
he (Ridilla) has an employer who is nice enough to give him sick leave. 
And certainly if a man has the time coming there is certainly more 
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inducement for him to take off time he really does not have to take. It 
makes a nice picture to come in and say, 'I have $340 loss of earnings.’ 
It is certainly nice'to make the injury look more serious than it really 
was." 

These remarks were followed by the court's charge to the jury: 

"The jury is instructed that in determining the amount of 
damages in this case you may consider the expenses incurred 
by the plaintiff together with loss of earnings, and that he may 
recover from the defendant the value of such loss of time from 
his employment as you find was reasonable and proximately 
caused by the defendant's negligence, regardless of anything he 
may get from collateral sources or the fact he has used accu- 
mulated sick leave, inasmuch as the law is that the defendant 
cannot profit by a benefit plaintiff has received unconnected with 
defendant. "’ 

Assigning as error the denial of their motion for mistrial, ap- 
pellants contend that in the absence of granting the motion, the court 
should properly have given an immediate curative instruction. They 
further allege that the error was compounded when the court permitted 
counsel to pursue the fact of appellant's use of his accumulated sick 
leave throughout the trial and again in his closing argument. 

Under the holding of Hudson v. Lazarus, 95 U. S. App. D. C. 16, 
217 F.2d 344, upon which appellants rely, the receipt of benefits or com- 
pensation from collateral sources wholly independent of the wrongdoer 
does not diminish damages recoverable by the injured party. See also 
Geffen v. Winer, 100 U.S. App. D. C. 286, 244 F. 2d 375. Evidence, 
therefore, that a plaintiff had accumulated sufficient sick leave to cover 
the period of his disablement is generally held inadmissible for the 


purpose of mitigating damages. Lewis v. County of Contra Costa, 130 
Cal. App. 24176, 278 P.2d 756. It follows that remarks addressed to 
the jury for the same purpose in an opening statement may constitute 


prejudice and afford grounds for a mistrial. 
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Appellee concedes this to be the prevailing law, but contends 


that the evidence was admissible and the remarks proper for the re- 
stricted purpose of showing that appellant's absence from work was not 
the direct result of his injuries, but that his period of convalescence was 
prolonged because he knew he would be paid if he did not work. Kentucky, 
in two decisions, has rejected testimony offered for the same limited 
purpose suggested by appellee as being immaterial and without probative 
value. Louisville & N.R. Co. v. Utz, 299 Ky. 765, 187S.|W. ad 439, 
Hellmueller Baking Co. v.Risen, 295 Ky. 273, 1748.W. 24134. Mass- 
achusetts, on the other hand, without abrogating the "collateral source" 
principle established in Shea v. Rettie, 287 Mass. 454,192)/N.E. 44, 95 
A.L.R. 571, has held that such evidence is admissible on ¢ross-exam- 
ination "to affect the weight of plaintiff's previous testimony that he was 
disabled from working on account of the accident. '' McElwain v. Cap- 
otosto, 332 Mass. 1, 122 N.E. 2d 901, 902. | 
We think the better rule is represented in the Massachusetts de- 
cision. That decision revealsthat its holding is not inconsistent with 
the "collateral source" principle and although that case was tried without 
a jury, there is no indication that this was a determinative factor in the 
court's conclusion. In cases of this kind, the severity of a plaintiff's 
injury is in issue because a verdict against the defendant will necessarily 
include damages. An essential component of the damages is loss of 
earnings for the period of disablement. Evidence that time lost from 
work was not due solely to injuries received in the accident, but was 
extended because a plaintiff had accumulated sick leave is relevant. By 
analogy, courts have held evidence admissible to show that the extent of 
the injury was exaggerated, Myers v. Blackman, D. C. Mun. App., 
130 A. 2d 590; that the injury for which redress was sought was either 
an aggravation of an earlier one or was unconnected with the accident 
out of which the claim arose, Bill's Auto Rental v. Bonded Taxi Co., 
D. C. Mun. App., 72 A. 2d 254; and that factors other than the plaintiff's 
physical disability prevented his return to work, Union Transports, Inc. 
v. Braun, Tex. Civ. App., 318 S.W. 2d 927. In addition,/ as we have 
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pointed out, the evidence is admissible to affect a plaintiff's previous 
testimony that the time lost was due to the accident. McElwain v. 
Capotosto, supra. 

If the evidence is admissible, does it follow that the comments 
to the jury in counsel's opening and closing statements were proper? The 
answer is yes, but only if the remarks were employed in the same re- 
stricted sense as the evidence. Caution must be exercised, however, as 
the danger of prejudice is obviously much greater at the outset of a case 
when the opening statements are made. The test therefore to determine 
whether counsel's comments were such as to constitute prejudicial error 
is first, whether appellee's attorney was guilty of misconduct which was 
likely to mislead, improperly influence, or prejudice the jury; and 
second, as a result of the court's failure to give an immediate curative 
instruction, were the jurors left with wrong or erroneous impressions 
which were likely to mislead, improperly influence, or prejudice them 
to the disadvantage of the appellants. Simpson v. Stein, 52 App. D.C. 
137, 284 Fed. 731; Meyer v. Capital Transit Co., D.C. Mun. App., 32 
A. 2d 392. 

Applying this test, in his first reference to the matter, counsel 
said, "I think there is considerable question as to whether all the dam- 
age that he claims was actually caused by this impact." This was fol- 
lowed by a comment to the effect that appellant did not lose pay while 


absent from work. At this point a motion for mistrial was made and de- 


nied. No instruction or admonishment was given by the trial judge and 
counsel continued ‘his opening statement. In unequivocal language he 
explicitly conveyed to the jury the restricted purpose for which the com- 
ments were made and in all subsequent references bound himself by this 
self-imposed limitation. If there were any doubt as to the prejudicial 
effect of his remarks prior to the motion, certainly that doubt was dis- 
pelled by what followed when he said: "[I]f you find that all that time is 
due to this impact which he is talking about, he is entitled to recover 
for that. I think you will find from the evidence that all this time was 
not essential to the injury he has claimed to have sustained.'"' The 
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statement is as lucid as any instruction the trial judge might have given. 
While the instruction of a judge carries greater weight with the jury than 
that of a lawyer, we do not think that counsel's comments were such as 
to mislead or improperly influence the jury in the absence of an instruc- 
tion from the judge. Much the same can be said about counsel's closing 
argument and here again he quite pointedly indicated that his reference 
was not made for the purpose of mitigating damages. There is in fact a 
striking similarity between counsel's comments at this stage of the trial 
and the charge to the jury. 

Upon review we are satisfied that the remarks of counsel reflect 
neither an attempt to supply a fact in the case unsupported by evidence 
nor a calculated effort to create prejudice by inference or innuendo. 

The complaint alleged that as a result of the injury appellant lost almost 
a month from his work. The extent of the injury and the length of his 


convalescence were therefore very much in issue, and counsel for the 


appellee pursued the issue throughout the case. The judgment of the 
trial court is accordingly 
Affirmed. 


TUESDAY, NOVEMBER 10, 1959 

The Court met pursuant to adjournment. Present: The Honor- 
able Leo A. Rover, Chief Judge, Andrew M. Hood and Thomas D. Quinn, 
Associate Judges. 


BERNARD J. RIDILLA AND 
SHIRLEY RIDILLA, 


Appellants, 
No. 2401 


Ys January Term, 1959 


JAMES A. KERNS, 
Appellee. 


Appeal from the Municipal Court for the District of ‘Columbia, 
Civil Division. This cause came on to be heard on the transcript of the 
record from the Municipal Court for the District of Columia, and was 
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argued by counsel. On consideration whereof, It is now here ordered 
and adjudged by this Court that the judgment of the said Municipal Court, 
in this cause, be and the same is hereby, affirmed. 


Leo A. Rover, 
November 10, 1959 Chief Judge. 


[Filed November 16, 1959] 


MOTION FOR REHEARING 
* * * 


ae 


TUESDAY, NOVEMBER 24, 1959 
The Court met pursuant to adjournment. Present: The Honor- 
able Leo A. Rover, Chief Judge, Andrew M. Hood and Thomas D. 
Quinn, Associate Judges. 


BERNARD J. RIDILLA and 
SHIRLEY RIDILLA, Mppetante: 


v. No. 2401 


JAMES A. KERNS, Appellee 


On consideration of the Motion for Rehearing filed by appellants 
in the above-entitled case, it is Ordered by the Court that the Motion be 
and it is hereby denied. 


[Filed December 2, 1959] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT-OF COLUMBIA 


BERNARD J. RIDILLA 
and 
SHIRLEY RIDILLA 
Petitioners 


vs. No. 15453 
JAMES A. KERNS, Respondent 
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PETITION FOR ALLOWANCE OF AN APPEAL 
Petition is hereby made by Eernard J. Ridilla and Shirley Ridilla 
for allowance of an appeal from the judgment of the Municipal Court of 
Appeals for the District of Columbia entered on the 10th day of Novem- 
ber, 1959, motion for rehearing denied on the 24th day of November, 
1959, in a cause entitled Bernard J. Ridilla and Shirley Ridilla v. 
James A. Kerns, No. 2401 in said Municipal Court of Appeals, in favor 
of James A. Kerns against said Bernard J. Ridilla and Shirley Ridilla. 
/s/ Bernard Margolius 
/s/ Ralph H. Deckelbaum 
/s/ Ben Greenspoon 


Attorneys for Petitioners 
1000 Vermont Avenue, N. W. 
Washington, D. C. 


[Certificate of Service] 


[Filed February 12, 1960] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15, 453 September Term, 1959 
Municipal Court of Appeals No. 2401 
* * * * * 

Before: Edgerton, Fahy and Bastian, Circuit Judges, in Chambers. 
ORDER 

Upon consideration of the petition for allowance of an appeal from 

the judgment of the Municipal Court of Appeals entered herein November 
10, 1959, of petitioners' brief and of respondent's brief, and of petitioners’ 
supplemental memorandum, it is | 
ORDERED by the court that an appeal from said judgment is 
allowed. 


Per Curiam. 


Dated: February 12, 1960 


United States Court of Appeals 
For the 
District of Columbia Cireuit 
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JOHN J. PYNE 
JOHN A. BECK 


605 Southern Building 
Washington 5, D. C. 


Attorneys for Appellee 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellee the questions presented are: 
I. 


In an action for personal injuries arising out of an automobile 
accident, is evidence that the plaintiff did not lose salary but took sick 
leave during the period of alleged disability admissible on the issue of 
whether all the time lost from work was necessarily due to the accident, 
even though the sick leave benefit would not reduce the recoverable 
damages for any period of disability actually due to the accident? 


I. 


Assuming such evidence is admissible for the limited purpose 
stated, are defense counsel's references to such evidence in opening 
and closing statements proper where such references are employed in 


the same restricted sense as the evidence? 
I. 


Assuming for the sake of argument that such evidence is inadmis- 
sible, is it prejudicial error to allow its admission and defense counsel 
to comment on it in opening and closing statements in view of (a) defense 
counsel's proper statement of plaintiff's right to recover for any time 
necessarily lost despite sick leave; (b) a proper instruction by the trial 


judge to the same effect; and (c) a jury verdict for defendant on the 
liability issue ? 


COUNTERSTATEMENT OF CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. There Was No Error As Claimed Because the Evidence 
Regarding Sick Leave Was Admissible For A Restricted 
Purpose and Counsel's Remarks Employed in the Same 
Restricted Sense . . a “ 4 


. Even Assuming Such Evidence Was Inadmissible, Any 
Error Committed By the Trial Court In The Respects 
Claimed By Appellant Was not Prejudicial But Was 
Harmless, Because 


(1) The Jury Returned A Verdict for 
Appellee on Liability . 


(2) Appellee's Counsel in Both Opening Statement 
and Closing Argument Properly Stated Appel- 
lant's Right to Recover for Time Lost Despite 


Sick Leave Benefit “ 5 5 


The Trial Court Gave a Proper Instruction 
Concerning Male Appellant's Right to Com- 
pensation For Loss of Earnings Despite 
Sick Leave Benefit : 


CONCLUSION . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,453 


BERNARD J. RIDILLA 
and 
SHIRLEY RIDILLA, 


Vv. 


JAMES A. KERNS, 


APPEAL FROM JUDGMENT OF THE MUNICIPAL 
COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants brought suit in the Municipal Court to recover for 
personal injuries sustained by the male appellant in an automobile 
collision on January 9, 1958 and for resulting loss of consortium by the 
female appellant (JA 1, 2). The case was submitted to the jury after 


appropriate instructions and the jury returned a verdict for|appellee 
on both claims (JA 33). After the denial of appellants’ motion fora 
| 
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new trial (JA 33), an appeal to the Municipal Court of Appeals resulted 


in a unanimous affirmance of the judgment of the trial court (JA 39, 40). 
A motion for rehearing was thereafter denied by the Municipal Court of 
Appeals (JA 40). 


Appellants have not questioned the sufficiency of the evidence to 
warrant a jury verdict for the appellee on the question of liability. 
Appellants have urged as reversible error the introduction by appellee's 
counsel of evidence of male appellant's sick leave benefit and references 


thereto by appellee's counsel during opening and closing statements. 


During his opening statement to the jury, counsel for appellee in 
discussing the question of damages in the case, stated that he expected 
the evidence to show that the male appellant was off work from January 
10 to February 3, 1958, but that there was considerable question as to 
whether all of the damages that male appellant claimed was actually 
caused by the impact in question. Appellee's counsel then stated that the 
evidence would show that though male appellant lost time from work he 
did not have to lose any pay. At this point appellants’ counsel objected 
and moved out of the hearing of the jury for a mistrial because of appel- 
lee's counsel's reference to the sick leave benefit. Appellee'’s counsel 
conceded to the trial judge that the amount of lost earnings could be 
recovered if it was’ due to the accident but wished to introduce evidence 
of the sick leave benefit because it is easy for a person who has sick 
leave accumulated to stay off work to build up a claim. The trial judge 
than denied the motion for mistrial (JA 4, 5). 


Respondent's counsel then continued his opening statement as 


follows: 


"As I was saying, ladies and gentlemen, he did not 
actually lose pay; he forfeited some sick leave that he had 
accumulated, and the judge will instruct you that if you 
find that all of that time is due to this impact which he is 
talking about, he is entitled to recover for that. I think 
you will find from the evidence that all this time was not 


essential to the injury that he has claimed to have sus- 
tained.” (JA 5) (&mphasis supplied). 
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On the question of injury the evidence was in conflict. The male 
appellant testified that he had pain in his neck at the scene of the acci- 
dent and complained of the pain to the appellee (JA 5). The appellee 
testified that the male appellant in no way indicated to him that he was 
injured at the scene of the accident (JA 6). Male appellant testified that 
he complained of pain in his neck ina telephone call to the appellee 
later in the day (JA 5). Appellee denied this (JA 6). Male appellant 
testified that there was a severe impact at the time of the collision 


(JA 5). Appellee testified that just before the impact his car'was barely 
moving and that the impact was a very light contact between the two 
vehicles (JA 6). Male appellant testified that there was damage to the 
front grille, bumper and right front fender of his car and presented an 


estimate covering repair of these items in the amount of $70.06. (JA 5). 
Appellee testified that the only damage to the male appellant's car 
caused by the accident was to the front grille, that the other items on 
male appellant's repair bill were not the result of the accident and that 
his own vehicle was not damaged (JA 6). 


Male appellant testified that his neck became extremely stiff and 
sore later in the evening of the day of the accident and the next morning 
and that because he was unable to lift his arms toshave it was necessary 
for his wife, female appellant, to shave him while he was home from 
work (JA 5). However, the wife on cross-examination, although stating 
that it was necessary to shave her husband, admitted that male appel- 
lant buttoned his own shirt, tied his own shoes and his own tie (JA 6). 
Appellee testified that he saw the male appellant on two occasions at 
hearings at the Corporation Counsel's office within the first/week or so 
after the accident and on each occasion the male appellant appeared to 


be in good physical condition and made no complaints (JA 6). 


Dr. Jerome Blaine Harrell testified in behalf of the appellants 
that he took the history of the male appellant when he first saw him on 
January 10, 1958 and that the male appellant advised him he| had been in 
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a collision involving a severe impact (JA 17). His diagnosis was 
“cervical strain" (JA 16). However, on cross-examination Dr. Harrell 
admitted that he never pinned the male appellant down as to just how 

the accident happened nor how severe the impact was. He also admitted 
that in making his diagnosis of severe strain he relied on the statement 
to him by male appellant that the impact was severe and that his diag- 
nosis would possibly have been different if there had actually not been 

a severe impact (JA 17). He testified further that the severity of the 
impact was an important factor in determining the extent of a whiplash 
type injury and more important than the unexpected nature of the impact 
(JA 19). 


He testified that a person getting a stiff neck by lying in an un- 
usual position overnight could have the same loss of cervical lordosis 
as shown by the x-rays of January 10, 1958. He also stated he didn't 
know whether there was any connection between the reported narrowing 
of the interspace and that no one could definitely relate the narrowing 
of the interspace to the accident (JA 18). 


On his examination of the male appellant on January 27th Dr. 
Harrell stated there was "still significant spasm present" (JA 14) while 
Dr. Hugo Rizzoli, who then testified for the appellant, stated that six 
days prior thereto on January 21, 1958, upon his only examination of the 


male appellant, he found "there was no significant muscle spasm" (JA 22). 


Dr. Rizzoli's neurological examination, the purpose for which he was 
consulted by Dr. Harrell, was completely negative (JA 25) and his diag- 
nosis was "cervical strain" (JA 24). He also stated that the severity of 
the impact was an important factor in a whiplash type injury (JA 23). 


On cross-examination male appellant testified over appellants’ 
counsel's objection that he had not actually lost pay while off work but 
forfeited sick leave (JA 5, 6). 


In closing argument appellee's counsel stated to the jury in dis- 
cussing the damages aspect of the case that if they found that all of the 


5 


time which male appellant was off work was necessary due to the acci- 
dent he should be entitled to recover for it and explained to the jury that 
this was because the appellee should not profit because male! appellant 
had a generous employer. He also stated that if a person has sick leave 
accrued there was more inducement for him to take off time he really 
does not have to take. (JA 8). | 


The trial judge instructed the jury and his instructions included 
the following: 
"The jury is instructed that in determining the amount 
of damages in this case you may consider the expenses in- 
curred by the plaintiff together with loss of earnings, and 
that he may recover from the defendant the value of such 
loss of time from his employment as you find was reason- 
able and proximately caused by the defendant's negligence, 
regardless of anything he may get from collateral sources 
or the fact he has used accumulated sick leave, inasmuch 
as the law is that the defendant cannot profit by a benefit 
plaintiff has received unconnected with the defendant.’ 
(JA 31, 32). 
In affirming the judgment of the trial court the Municipal Court of 
Appeals stated that the evidence of sick leave benefit was admissible to 
affect the plaintiff's previous testimony that the time lost was due to the 
accident and that appellee's counsel's remarks thereon were proper 
since they were employed in the same restricted sense as the evidence. 
That court also stated that the extent of the injury and the length of 
convalescence were very much in issue and that appellee's counsel 


pursued the issue throughout the case. 


SUMMARY OF ARGUMENT 


I. 


| 
The Trial Court did not commit error (1) in failing to grant appel- 
lant's motion for mistrial; (2) in failing to admonish appellee's counsel 


| 
or give an immediate curative instruction concerning sick leave; (3) in 
permitting appellee's counsel's cross-examination concerning sick 
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leave, and (4) in allowing appellee's counsel to pursue the subject of 
sick leave in closing argument because the evidence that appellant had 
not lost salary while off work but utilized accumulated sick leave was 
admissible on the question of whether the appellant's absence from 
work was really due to an injury received in the accident or was caused 
or prolonged by the fact that he would be paid if he did not work, even 
though the sick leave benefit paid him would not reduce the recoverable 
damages for any period of disability actually due to the accident. 


The admission of such evidence for the limited purpose stated 


does not nullify the "collateral source" doctrine but relies upon and is 


fully consistent with it. Its admission for the purpose stated was essen- 
tial in this case to prevent the jury from drawing a false inference that 
the male appellant was without pay during the admitted period he was 
off work and the erroneous conclusion - prejudicial to appellee - that 
male appellant must have been disabled for the period claimed because 
a reasonable man would not go without pay unless he were disabled. 

The evidence was particularly admissible here where there was con- 
flicting evidence in the case on the question of the extent of male appel- 
lant's claimed injury. Finally, appellee's counsel's remarks throughout 
the trial concerning male appellant's sick leave benefit were employed 


in the same restricted sense as the evidence. 


O. 


Even assuming such evidence was inadmissible any error com- 
mitted by the Trial Court in (1) allowing appellee's counsel to refer to 
it in opening statement; (2) failing to admonish appellee's counsel or 
give an immediate curative instruction; (3) admitting evidence concern- 
ing sick leave on cross-examination, or (4) allowing appellee's counsel 
to pursue the subject of sick leave in closing argument was not prejudi- 
cial but was harmless because - 


(1) The jury returned a verdict for the appellee on the 
question of liability; 
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Appellee's counsel in both opening statement and 
closing argument properly stated appellant's 
right to recover for any time necessarily lost due 
to the accident despite such sick leave benefit, 
and, 


The Trial Court gave a proper instruction on the 
law with respect to the appellant's right to be 
compensated for loss of earnings despite any 
sick leave benefit. 


ARGUMENT 


I. THERE WAS NO ERROR AS CLAIMED BECAUSE THE 
EVIDENCE REGARDING SICK LEAVE WAS ADMISSIBLE 
FOR A RESTRICTED PURPOSE AND COUNSEL'S 
a EMPLOYED IN THE SAME RESTRICTED 
SENSE. 


All of appellants’ claimed errors depend upon whether or not the 
evidence that male appellant had utilized his accumulated sick leave 
benefit during the period from January 10 to February 4, 1958, when he 


was off work after the accident was properly admissible. 


Such evidence was admissible not for the purpose of mitigating or 
reducing any amount of damages that the jury might find was proximately 
caused by the accident but for the purpose of determining whether the 
period of absence from work and the resultant loss of earnings were the 
necessary result of the accident. 


In the case of McElwain v. Capotosto (1954) 332 Mass. 1, 122 N.E. 
2d 901, the plaintiff who claimed personal injuries testified that he was 
disabled from working for several days as a result of the accident. On 
cross-examination by counsel for the defendant, plaintiff was asked 
whether he was entitled to payment of wages while off due to sickness. 
Counsel for plaintiff objected to the question on the ground that even 
though a man does get paid during an absence ..- - that does not act in 
mitigation of damages. The Trial Judge held that the line of questioning 
was permissible to show the degree of disability, but not in /mitigation 
of damages. On appeal the Massachusetts Supreme Court in affirming 
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the action of the Trial Judge in admitting the evidence stated at page 902 
of its opinion: 
‘We think the judge meant that the line of questioning 

had some bearing on the issue whether the plaintiff's 

absence from work was really due to an injury received 

at the time of the accident or was caused or prolonged by 

the fact that he would be paid if he did not work, even 

though the sum paid him would not reduce the recoverable 

damages for any period of disability actually due to the 

accident." 

This was precisely the purpose of appellee's counsel in introducing 
evidence that Officer’ Ridilla had received sick pay during his leave from 
work. Appellee's counsel told the Judge this was his purpose when 
appellant's counsel objected to his remarks about sick leave in opening 
statement. He had already told the jury "that there was considerable 
question as to whether all of the damage that male appellant claims was 
actually caused by the impact in question.” (JA 4). After the Trial Judge 
denied the motion for mistrial appellee's counsel told the jury: "the 
Judge will instruct you that if you find that all of that time is due to this 
impact which he is talking about, he is entitled to recover for that. I 
think you will find from the evidence that all this time was not essential 
to the injury that he has claimed to have sustained." (JA 5) 


Appellee has never questioned male appellant's right to recover 
for time lost from work even though sick leave was utilized, and no 
salary was actually lost. Under the doctrine of "collateral source" as 


first applied in this jurisdiction in the case of Hudson v. Lazarus, 95 
U.S. App. D. C. 16, 217 F. 2d 344, and reaffirmed in the case of Geffen 
v. Winer, 100 U.S. App. D. C. 286, 244 F. 2d 375, any amount received 
by the plaintiff from a source unconnected with the defendant such as 
sick leave benefit is not available to the defendant in mitigation of 
damages and evidence or sick leave benefit is inadmissible for that 


purpose. 
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It is significant that the "collateral source" doctrine as recognized 
in our local courts was also well recognized in Massachusetts long be- 
fore the decision in the Capotosto case. In Shea v. Rettie, 287 Mass. 454 
192 N.E. 44, 95 A.L.R. 571, cited with approval by the Court in the 
Capotosto case, a policeman received payments of wages while off work 
due to an injury claimed. The court there held that in assessing damage 
it was proper to disregard the fact that such payments of wages were 
made to the plaintiff. It is obvious then that the Massachusetts court in 
holding as it did in the Capotosto case in no way abrogated the collateral 
source rule. The Municipal Court of Appeals in following the Capotosto 
case recognized that Massachusetts accepted the collateral source 
doctrine and that the Capotosto decision was not inconsistent with that 
doctrine. 


Common sense dictates that evidence that a plaintiff claiming 
injury used accumulated sick leave during time off from work should 
be admitted in those cases where the defendant raises the issue of 
whether the length of time lost from work by the plaintiff was a neces- 


sary result of the accident complained of. If, in such a case, the jury 
were only told the length of time the plaintiff lost from work/and the 
rate of plaintiff's pay on the job, it would be natural for the jury to 
infer that the plaintiff must have been disabled for the full period of 


time he was off work because a reasonable man would not be without 


income for an extended period unless his condition prevented his 
working. 
You can be sure that, if in this case Officer Ridilla had not re- 
ceived sick leave benefits but had actually lost salary, appellants’ 
counsel would have introduced that fact - and properly so - in order 
that the jury might reason that Officer Ridilla must have been disabled 
for the length of time he was off work because he would not normally 
allow himself to be without income for an extended period unless his 
physical condition prevented his working. It would have been unfair to 
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appellee to allow the jury to make such an inference when the fact was 


that Officer Ridilla was not without income while he was off work. 
Therefore, it was not only permissible for appellee to introduce such 
evidence but necessary for him to do so to avoid an unwarranted and 
prejudicial inference by the jury. Stated another way, there is an in- 
herent incentive to return to work as quickly as possible when one is 
actually losing pay while away from his job, and there is no such incen- 
tive when one is paid while off work. To exclude evidence of sick leave 
benefit would permit - indeed encourage - the jury to find such an in- 
centive present when in fact it was not, and to conclude that the full time 


missed from work was a necessary result of the claimed injury. 


Appellee has never contended and the Municipal Court of Appeals 
decision cannot be interpreted as holding that the mere use of a sick 
leave benefit is affirmative evidence of malingering. What appellee 
contends is that such evidence is a negative type of evidence which is 
admissible to negate an unwarranted inference on the question of 
whether or not the length of time lost from work was all essential to 
the alleged injury. It is particularly admissible, where as here, there 
was considerable conflict in the evidence on essential factors regarding 
the extent of male appellant's injury and consequently the necessity of 
a loss of three and a half weeks from work. 


One test of the extent of an injury is the injured party's complaints. 
Here there was a dispute. Male appellant testified that he had pain in 
his neck at the scene of accident and complained of the pain to the appel- 
lee at that time and later on the same day ina telephone conversation. 
These statements were denied by appellee. Another factor in diagnosing 
the extent of injury and its causal relationship to a collision of auto- 
mobiles is the nature and severity of the impact. There was a serious 
dispute on this question. Male appellant contended there was a severe 
impact while appellee stated that his car was barely moving before the 
impact which he described as a light contact. There was dispute also 
as to the amount and nature of property damage done to male appellant's 
car. 
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Another test of the genuineness of a claimed injury is the restric- 
tion of motion in the affected areas. Here the plaintiff testified he 
couldn't raise his arms to shave but his wife testified that he could 
raise his arms to tie his tie, button his shirt and tie his shoes. 


Still another test of a plaintiff's disability is his Aen and 
complaints during a period of claimed total disability. Here appellee 
testified that twice during the time male appellant allegedly could not 
turn his head and was supposedly totally disabled and off work he saw 
him at the Corporation Counsel's office and male appellant gave no 
appearance or complaint of injury. 


Further, the medical testimony was in conflict on the question of 
| 
the duration of alleged muscle spasm in the male appellant'sjneck. Dr. 
Rizzoli testified there was none on January 21, 1958 (JA 22) while Dr. 


Harrell found there was spasm on January 27, 1958 (JA 14). 


Appellee contends it was not necessary in order for evidence of 
sick leave to be admissible, that appellee prove there was no injury at 
all. It was sufficient that appellee have reasonably raised an issue in 
the case that the extent of disability was less than claimed by the male 
appellant. There was more than sufficient evidence in this case to 
raise that issue. 


Appellants have relied upon two Kentucky decisions, Louisville & 
N. R. Co. v. Utz, 299 Ky. 765, 187 S.W. 2d 439, and Hellmueller Baking 
Co. v. Risen, 295 Ky. 273, 174 S.W. 2d 134, which did not allow admis- 


sion of evidence of sick leave benefit for any purpose and haye also 
| 


relied upon a comment on the Municipal Court of Appeals' decision in 


the Personal Injury - Actions - Defense - Damages Newsletter, (Vol. 2, 
No. 22, January 18, 1960) which states at page 218: 


"With deference to the instant court, the Kentucky 
rule seems the better view. While the instant plaintiff 
testified or admitted on cross-examination that he had re- 
ceived accumulated sick pay, this alone is not evidence 
that he was malingering. Counsel's statements on openi 
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were surely not evidence. Defendant should be required 

to introduce medical testimony that plaintiff could have 

returned to work sooner than he did. Moving pictures 

showing plaintiff engaged in strenuous activities ... 

during time of claimed inability to work might also serve 

the same purpose. Instructing the jury that defendant is 

not entitled to mitigation because of payment of sick leave, 

as a practical matter, does not overcome the effect of the 

jury knowing about it." 
Aside from the fact that the opinion of the editors of this periodical has 
no legal efficacy in any jurisdiction, it would appear that this comment 
is inconsistent. It views the Kentucky rule as the better rule but then 
goes on to say that evidence that a plaintiff utilized sick leave, when 
standing “alone”, is not evidence that he was malingering and that a 
defendant should be required to produce medical testimony or motion 
pictures indicating that the plaintiff could return to work sooner than he 
did. The implication is left that evidence of sick leave benefit would be 
admissible if there were also medical evidence or moving pictures 
indicating malingering. It seems, therefore, to recognize that evidence 
of sick leave benefit would have some bearing on the issue of malinger- 
ing if coupled with medical or motion picture evidence. This, however, 
is inconsistent with the Kentucky rule which apparently would admit it 


under no circumstances. 


Moreover, the editors of this newsletter presumably did not have 
before them the facts of this case as did our Municipal Court of Appeals. 
As we have enumerated them above, there were many conflicting areas 
in the evidence from which the jury could have inferred that male appel- 
lant's injury was not as disabling as he claimed it was and that a three 
and one-half week loss of time was not a necessary result of the acci- 


dent. 


Exaggeration of injuries or disability is not only proved by medical 
opinions or motion pictures but by other types of evidence as well. More 
often than not it is proved by indirection—that is, by the actions and 
statements of the party claiming injuries. To require a defendant to 
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produce affirmative medical testimony or motion pictures would be un- 
| 


realistic and unfair. In a case such as this where the complaint was 

filed more than 6 months after male appellant returned to work and at a 
time when male appellant had admittedly recovered, a medical examina- 
tion by a doctor of defendant's choice would have been pointless. Motion 
pictures would also have been to no avail because no continuing symptoms, 
much less permanent injury, were alleged or proved. The severity of the 
impact, the plaintiff's complaints, his appearance and activity during a 
period of supposed total disability, the truthfulness of the history he 
relates to his physicians upon which they rely for their diagnoses, his 
ability to perform activities similar to one he alleges he could not do, 

and a disparity between objective findings by his physicians are all 
factors on the question of whether his claimed disability is exaggerated. 
A conflict of evidence on these factors made the evidence of sick leave 
benefit all the more pertinent to prevent the jury from making an erro- 
neous inference and from resolving any doubt concerning the extent of 
disability in male appellant's favor. | 


Finally, there was no error in allowing appellee's counsel to com- 
ment on the evidence concerning sick leave in opening and closing state- 
ments. The decision of the Municipal Court of Appeals held that coun- 
sel's remarks were proper since they were employed in the game 
restricted sense as the evidence. In so holding the court stated: 


"In unequivocal language he explicitly conveyed to the jury 
the restricted purpose for which the comments were made 
and in all subsequent references bound himself by this self- 
imposed limitation. If there were any doubt as to the preju- 
dicial effect of his remarks prior to the motion, certainly 
that doubt was dispelled by what followed when he said: ‘If 
you find that all that time is due to this impact which he is 
talking about, he is entitled to recover for that. I think you 
will find from the evidence that all this time was not essen- 
tial to the injury he has claimed to have sustained.’ The 
statement is as lucid as any instruction the trial judge might 
have given. While the instruction of a judge carries greater 
weight with the jury than that of a lawyer, we do not think 
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that counsel's comments were such as to mislead or im- 
properly influence the jury in the absence of an instruction 
from the judge. Much the same can be said about counsel's 
closing argument and here again he quite pointedly indicated 
that his reference was not made for the purpose of mitigating 
damages. There is in fact a striking similarity between 
counsel's comments at this stage of the trial and the charge 
to the jury. 


Upon review we are satisfied that the remarks of coun- 

sel reflect neither an attempt to supply a fact in the case 

unsupported by evidence nor a calculated effort to create 

prejudice by inference or innuendo. . . ." (JA 38, 39). 

A reading of the record should clearly justify the holding of the 
Municipal Court of Appeals that appellee's counsel limited his remarks 
concerning sick leave to the limited purpose for which that evidence was 
admissible and even went out of his way to make clear the male appel- 
lant's right to recover despite sick leave for any time necessarily lost 


due to the accident. 


Il. EVEN ASSUMING SUCH EVIDENCE WAS INADMISSIBLE, ANY 
ERROR COMMITTED BY THE TRIAL COURT IN THE RESPECTS 
CLAIMED BY APPELLANT WAS NOT PREJUDICIAL BUT WAS 
HARMLESS. 


1. The jury returned a verdict for appellee on liability. 


It is basic that every error committed by a Trial Court is not 
ground for reversal. Any error must be prejudicial to the party claim- 
ing it in order to support a reversal. It has long been the law in this 
jurisdiction that an erroneous instruction by the court on the question 
of damages is not prejudicial but is harmless where the verdict was for 
the appellee. Manning v. Union Transfer Co., 7 Mackey (18 D.C.) 214 
D.C. Super. (1889). ‘This is the prevailing rule throughout the United 
States. Beardsley v. Suburban Coach Co., 83 Ga. App. 381, 63 S.E. 2d 
911; Mason v. Allen, 183 Oregon 638, 195 P. 2d 717; Bissell v. Seattle 


Vancouver Motor Freight, 25 Wash. 2d 68, 168 P. 2d 390; Barrone v. 
Winebrenner, 189 Md. 142, 55 A.2d 505; and Feeley v. McAuliffe, 335 
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| 
Ill. App. 99, 80 N.E. 2d 373. Since there was a verdict for the defendant 
on the question of liability in the present case any error in the court's 
instructions on damages rendered such error harmless. 


The same rule has been followed throughout the United States with 


respect to the erroneous admission of evidence on the question of 
| 


damages when the jury returns a verdict for the defendant on liability. 
In the case of Boedeker v. Wright, (Missouri) 312,5.W. 2d. $29, 
the Supreme Court of Missouri held that where the relevancy of hospital 
records, including x-rays and their interpretation, went to the issue of 
the nature and extent of plaintiff's injuries only, and not to the issue of 
liability, any error in the admission of the hospital record could not 
have prejudiced the plaintiff there in view of a verdict for the; defendant. 
The Supreme Court of Washington in Palmer v. Waterman, S.S. Corp., 
52 Wash. 2d 604, 328 P. 2d 169, held that evidence that the plaintiff's 
family was on California welfare at the time of trial was not prejudicial 
where the testimony went only to the question of the damages and the 
jury found there was no liability. In the case of Lewis v. County of 
Contra Costa, 130 Cal. App. 2d 176, 278 P. 2d 756, the defendant intro- 
duced over plaintiff's objection evidence of plaintiff's sick leave benefit 
for the purpose of mitigating the damages claimed. A California appel- 
late court held on appeal that the evidence was inadmissible for the 
purpose of mitigating damages, but it affirmed a verdict for the de- 
fendant with the following language at page 757 of its opinion: 
‘But this error was not prejudicial. The verdict 
clearly indicates that the jury found there was no liability 
and did not reach the point of fixing the amout of damages 
sustained. | 
Plaintiff contends that this evidence operated as an 
‘unfair attack' upon his 'credibility' as a witness "because 
the jury might infer he was attempting to recover twice for 
the same injury.' We fail to see the logic of such an argu- 
ment. The evidence had no tendency to impeach his own 


description of the accident and the surrounding circum- 
stances." 
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Appellant's counsel has relied on the case of Owen v. Dixon, et al., 
175 S.E. 41, 162 Va. 601. That case is not in point. The Owen case in- 
volved the admission into evidence of the fact that the plaintiff had re- 
ceived compensation under an accident insurance policy. This payment, 
defendants contended, was compensation for loss of time and injuries 
sustained and that any damages should be mitigated by the amount of the 


accident policy. 


The Virginia Court of Appeals reversed a verdict for defendant 
because it was impossible to determine from the verdict whether the 
jury intended to find that plaintiff had been fully compensated or whether 
he was not entitled to recover by reason of his primary or contributory 
negligence. The Owen case involved only one plaintiff and the jury could 
have found that the accident policy fully compensated the plaintiff for 
every item of damage. In the instant case which involved two plaintiffs 
with separate claims, the jury could not have found that sick leave pay 


fully compensated Officer Ridilla and his wife for every item of the 
claimed damage which included property damage, doctor bills, hospital 
and x-ray bills, pain and suffering and the female appellant's loss of 


consortium. 


Moreover, since rendering the decision in the Owen case the 
Virginia Supreme Court has made it clear that Virginia follows the pre- 
vailing rule that error in the admission of evidence relating to the ques- 
tion of damages is not prejudicial where a defendant's verdict on 
liability is returned. In the case of Drudge v. Cooper, 190 Va. 843, 58 
$.E. 2d 878, the Court limited its ruling in the Owen case to its own 
facts, namely, where the defense claimed the plaintiff had already been 
compensated by an accident insurance policy, and cited with approval 
Bardach Iron and Steel Company, Inc. v. Charleston Port Terminals, 
143 Va. 656, 129 S.E. 687, wherein it was held that the questions of 
liability and damages are separate and an erroneous admission of evi- 
dence on damages would not prejudice a plaintiff where a defendant's 
verdict was returned. 
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Appellants, in relying on the Owen case, state at page 9 of their 
brief: 


"The salutary holding of the Owen case was reaffirmed 

in the recent case of Rayfield v. Lawrence, 253 F.2d 209 (4th 

Cir. 1958) which applied the Owen rule to the receipt of 

gratuitous medical services by a plaintiff." 
A reading of the Rayfield case indicates that the so-called "salutary 
holding" of the Owen case quoted and relied upon by appellant was not 
the same point which was approved in the Rayfield case. The Rayfield 
case merely cited the Owen case as authority for the basic proposition 
that evidence of collateral source benefits are not admissible in mitiga- 
tion of damages — a point not disputed here. It did not concern itself 
with the point in the Owen case relied upon by appellants, namely, that, 
where it is impossible to tell whether a jury verdict for the defendant 
was one based on liability factors or based on a feeling that plaintiff had 
already been fully compensated for his injury by the receipt of collateral 
source benefits, the admission of evidence of such collateral] benefits is 
reversible error. As we have pointed out above, this holding has been 
distinguished in the subsequent cases of Drudge v. Cooper and Bardach 
Iron and Steel Co., Inc. v. Charleston Port Terminals, supra, where it 
was possible, as in the instant case, to determine that the defendant's 
verdict was on the liability issue. 


If the jury here had reached the question of liability and found 
against the appellee and returned a verdict for both appellants which 


was inadequate then they might have been in a position to complain 

(assuming of course there was error in admitting the evidence). Here, 
however, the verdict against the separate claims of the appellants was 
obviously on the question of liability. 
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2. Appellee's counsel in both opening statement and 
closing argument properly stated appellant's right 


to recover for time lost despite sick leave benefit. 
Appellants contend at page 8 of their brief that when counsel made 
his reference in opening argument to the fact that sick leave was taken 
that the impression was created that the appellants were attempting to 
recover money which in fact they had not lost. Appellants argue that 
because the objectionable material "was injected into the case prior to 


the bench conference and thus prior to defense counsel's explanation for 


its use and purposes," that prejudice was created "at the moment the 
phrase was uttered." No such impression was created. Appellee's 
counsel had prefaced his remark in opening statement concerning sick 
leave with the assertion that "there is considerable question as to 
whether all of the damage that he claims was actually caused by this 
impact (JA 4)." In any event, appellee's counsel corrected any erro- 
neous impression the jury may have entertained when immediately after 
the bench conference he explained to the jury as follows: 

"_ . , the judge will instruct you that if you find that all 

of that time is due to this impact which he is talking about, 

he is entitled to recover for that. I think you will find from 

the evidence that all this time was not essential to the in- 

jury that he has claimed to have sustained." (JA 5) 

(Emphasis supplied). 

In closing argument appellee's counsel again went out of his way to 
explain fairly and precisely to the jury male appellant's entitlement to 
recover under the law for sick leave lost when he stated: 

"Tl am not here to tell you that if all of this time was 
necessary for him to be fully disabled and off work that 

he should not be entitled to recover that, because certainly 

Mr. Kerns should not profit because he (Ridilla) has an 

employer who is nice enough to give him sick leave." 

(JA 8) (Emphasis supplied). 

Prejudice in a trial is not determined at the moment a phrase is 
uttered but counsel should have the right to explain his remarks and 
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prejudice should be determined only on the net effect of the entire con- 
text of counsel's statement. Regardless of whether or not evidence of 
sick leave was admissible for the purpose stated by appellee, the full 
context of appellee's counsel's statement correctly stated appellant's 
right to be compensated despite sick leave in accordance with the 
"collateral source” doctrine. For the purpose of determining whether 


or not appellants were prejudiced, it is proper to look at the whole 


record and not to that part only which precedes and includes the particu- 
lar exception under consideration. 3 Am. Jur. Appeal and Error, § 1007, 
at page 565. 


3. The Trial Court gave a proper instruction concerning 
male appellant's right to compensation for loss of 


earnings despite sick leave benefit. 


In its instructions to the jury the Trial Court gave proper instruc- 
tions on the elements of appellant's damages. Included was the following: 


| 
"The jury is instructed that in determining the amount 
of damages in this case you may consider the expenses in- 
curred by the plaintiff together with loss of earnings and 
that he may recover from the defendant the value of such 
loss of time from his employment as you find was reason- 
able and proximately caused by the defendant's negligence, 
regardless of anything he may get from collateral sources 
or the fact he has used accumulated sick leave, inasmuchas the 
law is that the defendant cannot profit by a benefit plaintiff 
has received unconnected with the defendant." (JA 31, 32) 


This correctly stated the "collateral source" doctrine as defined 
in Hudson v. Lazarus and Geffen v. Winer, supra. Assuming for the 
sake of argument there was any erroneous impression of the question 
of sick leave in the jury's mind this instruction by the Judge |should 
have dispelled it. 


It has been held in this jurisdiction that an erroneous impression 
concerning damages that may have been created in the jury's mind by the 
evidence received during trial may be cured by the instructions of the 
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judge as a whole. District of Columbia v. Totten, 55 App. D. C. 312, 
5 F. 2d 374. 


CONCLUSION 


The evidence concerning sick leave was admissible on the issue 


of whether all the time lost from work was necessarily due to the acci- 


dent and therefore no error was committed by the Trial Court in failing 


to grant a mistrial, failing to admonish counsel or immediately instruct- 
ing the jury, in admitting evidence thereon or allowing counsel to com- 
ment thereon in his opening statement or closing argument. Therefore, 
the judgment should be affirmed. But even assuming the evidence was 
not admissible and the Trial Court committed the error as claimed, 
such error was not prejudicial but harmless. Therefore, the judgment 
should be affirmed. 


Respectfully submitted, 


JOHN J. PYNE 
JOHN A. BECK 
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Washington 5, D. C. 


Attorneys for Appellee 


REPLY BRIEF OF APPELLANTS 


Anited States Court of Appeals 


FOR THE D UMMIA CIRCUMMIcd States Court of Appeals 
For the 
District of Columbia Circuit 


FLED MAY 94,1969 
Sy by Swat” 


CLERK 


No. 15,453 


BERNARD J. RIDILLA 
and 
SHIRLEY RIDILLA, 

Appellants, 


Vv. 


JAMES A. KERNS, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BERNARD MARGOLIUS 
RALPH H. DECKELBAUM 
BEN GREENSPOON 


1000 Vermont Avenue, N. W. 
Washington, D. C. 


Attorneys for Appellants 


eS 
‘Washington, D. C. ROBERT I, THIEL EX 3-0625 
j Drip l 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Remarks of Counsel in Opening Statement Were 
Not Evidence and Were Not Admissable 


Il. Disclosure of Receipt of Sick Leave Benefits 
Was Not Harmless Error but Was remote 
Error 


1. The Questions of Sts and pemasee 
Were Closely Intertwined 


"§elf-Limiting" Statements by Appellee's 
Counsel Could Not Correct Erroneous 
Impression 


The Trial Court's Instruction on Collateral 
Source Benefits Would Not Have Been Neces- 
sary but for the Improper Disclosure Made in 
Opening Statement : : 


CONCLUSION 


TABLE OF CASES 


Bardach Iron and Steel Company, Inc. v. Charleston 
Port Terminals, 143 Va. 656, 129 S.E. 687 


Boldeker v. Wright (Missouri) 312 S.W. 2d 829 

Drudge v. Cooper, 190 Va. 843, 58 S.E. 2d 878 

Geffen v. Winer, 100 U.S. App. D.C. 286, 244 F.2d 375 
Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F.2d 344 
McElwain v. Capotosto (1954) 322 Mass. 1, 122 N.E. 2d 901. 


Palmer v. Va 8.8. oe 52 Wash. 2d 604, 328 
P.2d 169 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15,453 


BERNARD J. RIDILLA 
and 


SHIRLEY RIDILLA, 
Appellants, 


Vv. 


JAMES A. KERNS, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF OF APPELLANTS 


SUMMARY OF ARGUMENT 
I. Remarks of counsel in opening statement were not evidence and 
| 
were not admissible. 
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error but was prejudicial error. 


1. The questions of liability and damages were closely 
intertwined. 
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"Self-limiting" statements by appellee's counsel could 
not correct erroneous impression. 


The trial court's instruction on collateral source 
benefits would not have been necessary but for the 
improper disclosure made on opening statement. 


ARGUMENT 


I. REMARKS OF COUNSEL IN OPENING STATEMENT WERE 

NOT EVIDENCE AND WERE NOT ADMISSIBLE. 

Appellee relies on McElwain v. Capotosto, (1954) 322 Mass. 1, 
122 N.E. 2d 901. That case was tried before the court and no jury of 
laymen was present.' The trial judge was bound to know the law and it 
is folly to say that remarks made to a judge have the same effect as 
remarks made to a jury. Additionally, these remarks or questions 
came on cross-examination, not on opening statement of the plaintiff. 
Appellee, in the instant case, introduced the receipt of sick leave bene- 


fits before any testimony had been given, before any evidence was ad- 


duced to show an unnecessary delay by appellant in returning to work. 


Certainly, the purpose of the collateral source doctrine is to 
prevent the appellee-tortfeasor from benefiting from assistance the 
claimant might get, either by way of gratuity, contractual obligation, or 
otherwise. As a necessary concomitant, a jury must believe that the 
claimant did in fact suffer the losses he claims, i.e. sustain medical 
bills (although he may have medical payments or hospitalization insur- 
ance), or lose his pay (although he has sick leave pay benefits). If this 
were not so, the doctrine of collateral source benefits could not exist 


as a legal maxim. 


To say that the rece.pt of sick leave benefits should be admissible 
"in those cases where the defendant raises the issue of whether the 
length of time lost from work by the plaintiff was a necessary result of 
the accident complained of" is to make the receipt admissible in all_ 
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personal injury cases. In every case where loss of earning capacity is 
claimed there is the issue of whether the time lost from work was a 
necessary result of the injury alleged. | 


| 
It will not do to say that a jury will draw an unwarranted inference 
that the time lost from work was not necessary because "a reasonable 
man would not be without income for an extended period unless his con- 
dition prevented his working." The inference the jury should draw is 
that the claimant was deprived of his earning capacity by the tortfeasor's 
negligence. Other evidence is available for the jury to weigh to reach 
its conclusions as to whether all the time lost resulted from the injury 
complained of. For example, the appellant-claimants' examination and 
cross-examination, the testimony of physicians and other medical testi- 
mony may constitute such evidence. Appellee on pages 10-42 of his brief 
indicates what he considers to be sufficient evidence that the extent of 
disability was a proper issue. Assuming, without conceding, that these 
matters are sufficient to raise the issue of extent of disability, they 
could, in of themselves, if believed by a jury, resolve the issue of neces- 
sary disability. Each item referred to was adduced during the trial from 
witnesses. What, then, demanded the introduction by appellee on opening 
statement, of the statement that male appellant did not have to lose any 
pay? Would it not have sufficed to state that the evidence would show 
that all of the time missed from work was not essential to the injury 
appellant claimed to have sustained? 


II. DISCLOSURE OF RECEIPT OF SICK LEAVE BENEFITS WAS 
NOT HARMLESS ERROR BUT WAS PREJUDICIAL ERROR. 


1. The questions of liability and damages were closely 
intertwined. 


ee ey 


The argument advanced by appellee that the jury returned a ver- 
dict on liability and did not reach damages is predicated on the theory 


that an erroneous instruction on damages alone is not prejudicial error 
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where liability is decided against a defendant. Appellee cites Boldeker 


v. Wright, (Missouri) 312 S.W. 2d 829, to substantiate this premise. In 
that case the Missouri court pointed out that that case was not one in 
which the nature and extent of plaintiff's injuries were conceivably 
relevant consideration ‘on the question of liability, i.e. either as to how 
the accident happened or as to whether the plaintiff was hurt at all. If 
either of those two instances obtained, the court stated that there would 
be little doubt that there had been prejudicial error committed. 


It is submitted that in the case at bar, appellee has gone into 
great detail on the relation of impact to injury (Page 10, Appellee's 
brief), and that injury and liability were closely interwoven. Thus, it is 
pure speculation to state that liability and damages are separate. 


In Palmer v. Waterman, S.S. Corp., 52 Wash. 2d 604, 328 P. 2d 
159, cited for the same proposition by appellee, evidence of welfare 
payments to a plaintiff, made prior to the accident, were held properly 
admitted as affecting the amount of wages lost as a result of the injury. 
As noted, the payments were made before the accident. 


It is interesting to note that in none of the cases cited by appellee 
in support of his second point was the fact of sick leave made known on 


opening statement. 


The case of Drudge v. Cooper, 190 Va. 843, 58 S.E. 2d 878 in- 
volved an appeal by a plaintiff who had won a small verdict. The thrust 
of plaintiff's appeal, in that case, was that there was error in an instruc- 
tion on liability, not damages. As the court there indicated, the plain- 
tiff's own story of liability was believed by the jury. For that reason, 
the court separated the issue of liability and damages. The Bardach 
Iron & Steel Company, Inc. v. Charleston Port Terminals, 143 Va. 656, 
129 S.E. 687 involved a question of contracts and set-off. There were 
no questions of negligence, contributory negligence, injuries, extended 
sick leave or anything analogous to the instant case there present. 
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As a practical matter there is no real distinction in separating 
plaintiffs' claims, where, as here, they are husband and wife). It is just 
as facile to state that the jury believed that male appellant sustained no 
loss, and therefore, neither did female appellant, as it is to state, as 


appellee does, that the verdict was obviously on the question of liability. 


2. "Self-limiting” statements by appellee's counsel 
could not correct erroneous impression. 
Appellee's counsel's self-limiting statements to the jury following 
his disclosure of sick leave benefits in opening statement could not 


correct the impression already stamped on the jury's mind. 


The point was made. | 


Appellee's counsel explained further to the jury, after the bench 
conference (JA 5), and, again in closing, appellee's counsel "went out of 
his way" to explain the law of damages to the jury which had much earlier 
learned that the appellant received his pay. The question is: Once the 
dagger is thrust through the heart, can it be withdrawn without injury or 
damage ? 


3. The trial court's instruction on collateral source 


benefits would not have been necessary but for the 
| 


improper disclosure made in opening statement. 


Had there been no disclosure of appellant's right to compensation 


while off work, no instruction based on the "collateral source" doctrine 


| 
would have been necessary. It is submitted that this doctrine applies in 


situations where reasonable value of services is claimed and no actual 
out-of-pocket expense can be shown, Hudson v. Lazarus, 95 US. App. 

D.C. 16, 217 F.2d 344. In normal circumstances where loss of earnings 
is claimed, as in the instant case, no such instruction is required since 
the rate of pay and length of absence from work is a sufficient basis for 


a damages instruction. 
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In Geffen v. Winer, 100 U.S. App. D.C. 286, 244 F.2d 375, this 
court reversed the trial court because the trial judge refused to allow 
into evidence the fulltime the plaintiff was off work on the theory that 
Geffen (also a police officer) had received additional sick leave - sick 
leave beyond the allotted amount. But, can it be argued that a specific 
instruction would be necessary to explain the collaterally received 
benefit (additional sick leave) if there were no controversy over it? 
The same situation obtains in the case at bar - if no mention or contro- 
versy was made of the use of sick leave, there would not have been the 


issue of a "collateral source” instruction. Furthermore, this instruc- 


tion came at the close of a trial of several days, and it was the first 


expression made by the court to the jury. 


CONCLUSION 


The remarks of counsel in opening statement did not constitute 
evidence, and the failure to grant a mistrial or give a curative instruc- 
tion constituted prejudicial error. Therefore, the judgment should be 
reversed. 
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